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Filed August 4, 1958 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 


Grand Jury Impanelled on June 26, 1958, 
Sworn in on July 1, 1958. 


Criminal No. 753-58 
Grand Jury Original 
2 U.S.C. § 192 
Unrrep Stares or AMERICA 
v. 


Bernarp SIcBER 


The Grand Jury charges: 
Introduction 


On August 2, 1957, in the District of Columbia, a subeom- 
mittee of the Committee on Un-American Activities of the 
House of Representatives was conducting hearings, pur- 
suant to the Legislative Reorganization Act of 1946, Section 
121(Q), (60 Stat. 828), and to H. Res. 5, 85th Congress. 


Defendant, Bernard Silber, appeared as a witness before 
that subcommittee, at the place and on the date above 
stated, and was asked questions which were pertinent to the 
question then under inquiry. Then and there the defendant 
unlawfully refused to answer those pertinent questions. 


The allegations of this Introduction are adopted and in- 
corporated into the Counts of this indictment which follow, 
each of which Counts will in addition merely set forth the 
question which was asked of the defendant and which he 
refused to answer. 
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Count ONE 


‘““Was he [the person who recruited defendant in the 
Communist Party] a communications worker?’’ 


Count Two 


‘We should like to have you tell us now whether or not 
there are any persons engaged at Western Union who at 
any time have been known by you to be Communists.’’ 


Count THREE 


‘‘Were any of the officers of your union members of the 
Communist Party at the time you were a member of the 
Communist Party?’’ 


Count Four 


‘‘Were any of the present officers of your union members 
of the Communist Party at the time you were in the 
Party?’’ 


United States Attorney in and 
for the District of Columbia 
A True Br: 


Foreman. 


Filed September 16, 1958 
Motion to Dismiss Indictment 


The defendant moves that the indictment be dismissed 
on the following grounds: 


1. The Legislative Reorganization Act of 1946, § 121(q), 
60 Stat. 828 and House Resolution 5, 85th Congress, pur- 
port to authorize the House Committee on Un-American 
Activities to conduct investigations into the exercise of the 
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freedom of belief, speech, press and assembly, as to which 
the First Amendment to the Constitution of the United 
States provides that ‘‘Congress shall make no law’? and 
such resolution and statute are therefore unconstitutional. 


2. The statute and resolution referred to above are vague 
and indefinite and the committee’s inquiry thereunder may 
not be a basis for indictment by reason of the requirements 
of the Fifth and Sixth Amendments to the Constitution. 


3. The question set forth in each of the counts of the 
indictment constitutes an inquiry into the defendant’s per- 
sonal and private affairs and associations and into his 
political beliefs and associations which are subjects beyond 
the jurisdiction of the said Committee on Un-American Ac- 
tivities under the First and Tenth Amendments to the Con- 
stitution and under the statute and resolution above re- 
ferred to. 


4. The questions set forth in each of the counts of the 
indictment on their face cannot be pertinent or material to 
any subject within the jurisdiction of the House Committee 
on Un-American Activities within the statute and resolu- 
tion above referred to. 


5. The indictment fails to set forth the question under 
inquiry before the subcommittee of the Committee on Un- 
American Activities on July 18, 1957. 


6. The indictment does not state facts sufficient to con- 
stitute an offense against the United States, 


7. The indictment was not found by a sufficient number 
of qualified and unbiased grand jurors. Court records show 
that fifteen members of the grand jury that indicted defend- 
ant were employees of the Federal Government. 
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Filed September 25, 1958 
Motion for a Hearing on the Qualifications of the Grand Jurors 


The defendant moves the Court for an order setting a 
hearing for the purpose of inquiring into the qualifications 
of the grand jurors in this proceeding. 


In support of this motion the defendant states that the 
list of grand jurors shows that fifteen members of the grand 
jury which indicted the defendant were employees of the 
United States Government. Two others are married women 
and may be wives of government employees. 


The hearing on the qualifications of the grand jurors is 
requested so that the defendant may produce evidence in 
such hearing that government employees as a class may not 
properly sit on grand juries to return the indictment herein 
because governmental pressures relating to the loyalty and 
security of government employees prevents such employees 
from being or appearing to be unbiased in this case. 


In this connection it will be noted that a number of the 
members of the grand jury were employed in government 
departments in which security regulations are quite strin- 
gent. One of the members of the grand jury was employed 
by the Army Chemical Corps; a second at the Naval Gun 
Factory and a third at the Naval Research Laboratory. A 
fourth member of the grand jury was employed as a clerk 
in the Department of the Army. 


An additional reason exists here for such a hearing be- 
cause one of the members of the grand jury is employed 
as a clerk in the United States Department of Justice. Quite 
aside from general security considerations which apply to 
such an employee, a hearing is necessary to determine 
whether the nature of her work was such that she had some 
connection with this matter or with general policy relating 
to similar matters in the course of her employment. 


In addition, the defendant wishes to have an opportunity 
to examine each of the government employees who sit on 
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the grand jury with respect to the influence upon such juror 
of the loyalty and security programs of the government in 
the light of the nature of this case and to prove, as a result 
of such examination, the existence of actual bias on the part 
of said grand juror against the defendant. 


Filed September 25, 1958 


Offer of Proof in Connection With Motion for Hearing on the 
Qualifications of the Grand Jurors 


The defendant, in support of his motion for a hearing 
on the qualifications of the grand jurors who indicted him, 
offers to prove at such a hearing that governmental pres- 
sures and the climate of opinion against government em- 
ployees prevented them as a class from being or appearing 
to be impartial and unbiased grand jurors in the defend- 
ant’s case. The evidence which the defendant will adduce 
for this purpose includes the following: 


1. Government employees who have been attacked and 
accused of alleged disloyalty by congressional figures, in- 
cluding Senators McCarthy, Jenner, McCarran and East- 
land and Congressmen Velde and Walter, have been con- 
stantly harassed and subjected to abuse and threats and 
their positions have been jeopardized. Many government 
employees have been forced to resign because of these 
chargs and one, who has been frequently attacked in the 
Senate, was discharged after having twice been cleared by 
loyalty boards of his agency. 


2. In a number of previous cases allegedly involving 
““security’’, judges and jurors have been attacked by mem- 
bers of Congress and other governmental officials whenever 
such judge or jurors took any action that displeased these 
Congressmen. Thus, there was open criticism of the judge 
who presided at the first Hiss trial and of the jurors who 
voted to acquit the defendant in that case. Supreme Court 
Justice William O. Douglas was threatened with impeach- 
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ment because he issued a stay in the Rosenberg case. Ap- 
pellate judges have been criticized on the floor of the Senate 
and threatened with investigation because of their granting 
of bail to Harry Bridges. Judge Metzger of Hawaii was 
denied reappointment as a judge because he fixed bail for 
a group of defendants at a sum lower than that recom- 
mended by the Department of Justice. And most notorious 
of all was the widespread criticism of many members of 
the United States Supreme Court and of the Court as a 
whole voiced on the floor of both the House and the Senate 
during this past session of Congress as a result of the 
Court’s decisions in the Nelson, Service, Cole, Watkins, 
Sweezy and other similar cases in the general field of ‘‘sub- 
versive activities.’’ 


3. Executive Order 10450 provides that the test as to 
whether an employee of the government was to be retained 
was whether he is a ‘‘security risk.’? The issuance of this 
Executive Order was accompanied by statements of the 
Attorney General and other leading officials of the Admin- 
istration that under this Executive Order alleged security 
risks who had survived inquiry under previous loyalty 
orders would be cleared out of the government and that all 
doubts as to their security would be resolved in favor of 
the government. Under this Executive Order, persons are 
to be retained in the federal service only if their retention 
“fis clearly consistent with the interests of the national 
security,’’ One of the standards to be considered in making 
this consideration is ‘‘any behavior, activities or associa- 
tions which tend to show that the individual is not reliable 
or trustworthy.”’ 


4. The New Executive Order and the administration 
thereof has been attended with a great deal of publicity. 
There was also widespread criticism of the manner in which 
the loyalty program had operated under the previous Ad- 
ministration. There was thus created a general fear among 
government employees that their jobs were in jeopardy and 
that they could be discharged under the security program 
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for the slightest departure from official administration 
policy. 

5. This situation was further intensified by public inves- 
tigations of government employees carried on by Senators 
McCarthy and Eastland and by Congressman Walter. In 
the course of these investigations and charges it was alleged 
that the general loyalty program under the previous Ad- 
ministration had been badly administered and that specific 
individuals who sat on loyalty boards which gave clearance 
to government employees were themselves of doubtful 
loyalty. It has thus been made clear to government em- 
ployees that supporting, defending or voting in favor of 
any individual accused of Communism or disloyalty would 
in itself raise suspicions of disloyalty. Government officials 
attacked by congressional committees on this ground have 
been disciplined. Others, though not formally disciplined, 
have been made subject to investigations and unfavorable 
publicity and had their government careers seriously 
jeopardized. 


6. As a result of such incidents and many others involv- 
ing the operation of the loyalty and security programs of 
the government, there exists among government employees 
and their families, as numerous and competent qualified 
observers can testify, a climate of fear of being charged 
with disloyalty or of being a ‘‘security risk’? on account 
of opinions, beliefs, associations and actions, which inevi- 
tably influences the vote of a government employee serving 
as a juror in a ease such as the defendant’s. See, e. g., 
Barth, The Loyalty of Free Men; Jahoda & Cook, Security 
Measures and Freedom of Thought, an Exploratory Study 
of the Impact of Loyalty and Security Programs (1952) 61 
Yale Law Journal, 295; Brown, 6,000,000 Second Class 
Citizens, The Nation, June 28, 1952, Volume 175, p. 644. 


7. Under the standards and practice of the loyalty and 
security programs of the government, it would be almost 
inevitable that loyalty and security boards would take into 
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account how government employees and members of their 
families sitting as grand jurors in the defendant’s case 
voted. 


8. Even if loyalty and security boards did not take such 
matters into account, government employees and their 
families believe, and have reason to believe, that loyalty 
and security boards and loyalty and security investigations 
would take into consideration how they voted as grand 
jurors in the defendant’s case. 


9. The discipline and environment which condition and 
surround government employees, the expressed opinions of 
high government officials and the policies government em- 
ployees carry out create in such employees as a class a 
predisposition which prevents them as a class from being, 
or appearing to be, impartial grand jurors in a case such as 
defendant’s. 


10. The government employees who voted to indict the 
defendant were because of the pressures and climate and 
the other factors described, unfair and biased grand jurors 
in the defendant’s case. 


Filed January 18, 1960 
Order 


Upon consideration of the points and authorities filed and 
the oral arguments made by both sides, it is by the Court 
this 18th day of January, 1960, 


Orverep that defendant’s Motion for a Bill of Particulars 
and Motion for a Hearing on the Qualifications of the Grand 
Jurors be and they are hereby denied. 


s/ F. Dicxryson Letts 
Judge 
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Memorandum and Order 


At the hearing January 18, 1960 the motion of the defend- 
ant to dismiss the indictment was by agreement of counsel 
to be treated as a motion to strike count two of the 
indictment. 


Defendant’s motion to dismiss the indictment being so 
treated is sustained and accordingly the Court strikes count 
two of the indictment. 

F. Dicxryson Letts 
Judge 
January 29, 1960 


Judgment 


On this 14th day of April, 1960, by counsel, David Rein, 
Esq., came the attorney for the government and the defend- 
ant appeared in person and finding of guilty. 


Ir Is Apsupcep that the defendant has been convicted 
upon his plea of not guilty and of the offense of violation 
of Title 2, U.S.C., Section 192 as charged in counts 1, 3, and 
4 and the court having asked the defendant whether he has 
anything to say why judgment should not be pronounced, 
and no sufficient cause to the contrary being shown or ap- 
pearing to the Court, 


Ir Is Apsupcep that the defendant is guilty as charged 
and convicted. 


Ir Is Apsupcep that the defendant is hereby committed to 
the custody of the Attorney General or his authorized rep- 
resentative for imprisonment for a period of four (4) 
months and to pay a fine of One Hundred ($100.00) dollars. 


Tr Is Apsupcep that 


Ir Is Orperep that the Clerk deliver a certified copy of 
this judgment and commitment to the United States Marshal 
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or other qualified officer and that the copy serve as the 
commitment of the defendant. 


/s/ JosepH C. McGarracuy 
(Seal) United States District Judge. 


A True Copy. Certified this 14th day of April, 1960. 
(By) SrepHen A. Maynanon 


Deputy Clerk. 
(Signed) Harry M. Huti 
Clerk. 


THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Criminal Case No. 753-58 
Tue Unirep States or AMERICA 
versus 
BERNARD SILBER 


March 22, 1960 
Washington, D. C. 


The above-entitled matter came on for hearing before 
The Honoraste JosepH C. MoGarracuy, a United States 
District Judge, at 10:00 A. M. 


APPEARANCES; 
For the Government: 
William Hitz, Esquire 
For the Defendant: 
Victor Rabinowitz, Esquire 
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11 Richard Arens 


was called as a witness by the Government and having 
been duly sworn, was examined and testified as follows: 


Direct Examination 
By Mr. Hitz: 


Q. Mr. Arens, will you give your full name, please? A. 
Richard Arens. 

Q. Your occupation, sir? A. Staff director of the Com- 
mittee on Un-American Activities of the United States 
House of Representatives. 

Q. How long have you been with that Committee? A. 
Approximately four years. 

Q. Before that were you with other Congressional Com- 
mittees? A. Yes, sir. 

Q. Will you name them in reverse order, please? A. I 
was staff director of the Internal Security Sub-Committee 
of the Committee on Judiciary of the United States Senate, 
and also staff director of the Committee on Immigration 
and Naturalization of the United States Senate. 

Q. Did you have occasion while with either one of those 

Senate Committees to conduct investigation with ref- 
12 erence to the communications industry. Just answer 
I did or did not? A. I did. 

Q. Now did a time come prior to July 1957 when you 
discussed with the Un-American Activities Committee mem- 
bers the advisability of conducting an investigation with 
respect to the infiltration by Communist elements of the 
communications industry? A. Yes, sir. 

Q. About when did those discussions with the Com- 
mittee commence? A. Shortly after I became staff director 
of the Committee which was in the spring of 1956. 

Q. Did a time come when the Committee decided to 
conduct an investigation? A. Yes, sir. 

Q. And in what fashion did they make that decision, 
to your knowledge? A. In executive session of the Com- 
mittee. 
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Q. Can you tell us approximately when it was and what 
they did? A. In the course of the Committee’s delibera- 
tions they would ask me as staff director the various fields 
which we were in a position to explore and the fields in 
which we would have a lead information. I would re- 
peatedly— 

Mr. Rabinowitz: Your Honor, I object to what the 

13 Committee did ask and what he would answer. I 

think if he had a conversation I think he might 

offer to testify to that. It isn’t clear to me whether he is 
testifying to one conversation or to another. 

The Court: I think the objection is well taken, and the 
objection is sustained. 

Mr. Hitz: I think that is well taken. 


By Mr. Hitz: 


Q. Would you tell us what you recall that the Committee 
did or said rather than what— A. Yes, the Committee 
directed we proceed with an investigation looking toward 
hearings, public hearings in the field of Communist pene- 
tration into the communications industry. 

Q. Was such a discussion and such a determination made 
by the Committee at any time when there were a majority 
or more of the members of the Committee present? A. 
Yes, sir. 

Q. About when would that first take place? A. I couldn’t 
be very precise on that. I would say a short time after 
I first began alluding to this field as a field of inquiry 
which would be within a matter of months after I assumed 
the position of staff director of the Committee. 

Q. So that it would be in the year 1956? A. Yes, sir. 

Q. In the first or latter part of that year? A. 
14 I would say about the middle of the year. 

Q. Now at a time subsequent to that and in the 
year 1957, was the desire and the determination of the 
Committee to conduct the so-called communication facili- 
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ties hearings formalized and documented by the Committee? 
A. Yes, sir. 

Q. How was that done? A. Well, after the Committee 
had made its decision to proceed with the investigation, 
caused a subpoena to be issued and agreed in general on 
a time and place to commence the investigation, the counsel 
to the Committee, Mr. Tavenner, prepared a formal reso- 
lution which was passed by the Committee. 

Q. Now, have you had occasion to study the Committee 
report of proceedings against Bernard Silber? A. Yes, sir. 

Q. Which is Government’s No. 4 and in House Report 
No. 1241 of the Un-American Activities Committee? A. 
Yes, sir. 

Q. Is the resolution documenting the determination of 
this Committee to conduct these hearings reproduced in 
this report? A. The formal resolution is, yes, sir. 


* * * * ” * * * * * 


15 Q. Mr. Arens, are you able to tell us from your 

present recollection whether or not Bernard Silber 
was subpoenaed to appear before the Un-American Activi- 
ties Committee? A. Yes, sir. 

Q. Can you give us the date when the subpoena issued? 
A. By refreshing my recollection from this document 
which you have just handed me— 

Q. Which is Government’s 4? A. Which is Government’s 
4, yes, sir. 

Q. At what page thereof? A. On page 1 or 2 

16 taken together, the entire document appears, the 

entire subpoena appears with the return and I am 
uncertain as to what the question is at the moment. 

Q. Well I will ask some questions that may save some 
time that may perhaps be leading and give counsel an 
opportunity to object if he cares to. 

Does the date of issuance appear on top of page 2 as 
June 21, 1957? A. Yes, sir. 

Q. And the return day of subpoena on page 1 in the 
middle of the subpoena as July 17, 1957? A. Yes, sir. 
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Q. And the place to respond was Washington, D, C. A. 


Yes, sir. 

Q. Now are you able to tell us whether or not there was 
some postponements made for Mr. Silber’s appearance? 
A. Yes, sir. 

Q. And ultimately he did appear on August 2, did he, 
in 1957? A. Yes, sir. 

Q. In Washington, D. C. A. Yes, sir. 

Q. Do you—by the way who authorized the issuance of 

the subpoena to Mr. Silber? A. The Chairman of the 

17 full Committee, Mr. Walter. Congressman Walter. 

Q. Have you knowledge what information the Com- 

mittee had with respect to Silber that preceded his being 
subpoenaed? A. I do, yes, sir. 

Q. What was that information, to your knowledge? A. 
That Mr. Silber had been a member of the Communist 
Party engaged in the communications field. 

Q. Mr. Arens, would you turn to page 3 of this report, 
please? A. Yes, sir. 

Q. And read the proceedings for July 17, 1957 as it 
appears there beginning at the top of that passage United 
States House of Representatives? A. ‘‘United States House 
of Representatives, Subcommittee of The Committee on 
Un-American Activities, Washington, D. C., Wednesday, 
July 17, 1957.”’ 

Q. Let me interrupt you there. Mr. Silber was not 
present at this time was he, sir, before the Committee? 
A. He was not present on the first day, no, sir. 

Q. I see. A. At least I have no recollection of his pres- 
ence on the first day. 

Q. Now will you proceed with the reading? A. ‘Public 
Hearing. A subcommittee of the Committee on Un- 

American Activities met, pursuant to call at 10:10 
18 a. m. in the caucus room, Old House Office Building, 

Washington, D. C., Hon. Clyde Doyle (chairman of 
the subcommittee) pending. 
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Committee members present: Clyde Doyle, of California, 
James B. Frazier, Jr., of Tennessee, and Gordon H. 
Scherer, of Ohio. 

Staff members present: Richard Arens, director, and 
W. Jackson Jones and Louis J. Russell, investigators. 

Mr. Doyle: The subcommittee will please come to order. 
I have an opening statement, as the subcommittee chair- 
man which I wish to read for the record.’’ 

Mr. Rabinowitz: Your Honor, I object to this. It 
is not in the presence of the defendant and I do not see 
the relevancy. 

Mr. Hitz: This is offered, Your Honor, as a statement 
by the subcommittee Chairman Doyle, in order to estab- 
lish pertinency and the fact as distinguished from the 
awareness of pertinency, and this will be a statement of 
what this investigation was about. And we believe that 
to be relevant and material despite the fact Mr. Silber 
was not there in order to establish actual pertinency as an 
element of the crime. 

Mr. Rabinowitz is, I think, addressing himself to merely 
what we will later prove which is awareness of pertinency 
which must be shown either by way of questions or explana- 
tions made at the hearing of the witness. We do not offer 

this for that purpose. 
19 Mr. Rabinowitz: I think not, Your Honor. I am 
objecting to any testimony concerning what some- 
body said at a hearing at which the defendant was not 
present. I do not see how that can be chargeable to him. 

The Court: You do not suggest it is chargeable to him, 
do you Mr. Hitz? 

Mr. Hitz: Not as an admission nor a failure to deny or 
anything of that sort, but it is certainly a statement of 
this committee chairman as to what they are about and 
if we didn’t prove that Mr. Rabinowitz would be the first 
one to object. 

The Court: Oh, I think it is admissible for the purpose 
for which it is offered. I will overrule the objection. 
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Mr. Hitz: Thank you, Your Honor, 

The Witness: Shall I continue? 

Mr. Hitz: Continue. Start where you left off again. 

A. (Continuing): ‘‘Mr. Doyle: The subcommittee will 
please come to order. I have an opening statement, as the 
subcommittee chairman which I wish to read for the record. 

The committee has long been interested in the situation 
which exists in the communications industry in the United 
States namely, the position and influence held by members 
of the Communist Party, and organizations dedicated to 
furthering the Communist objective. On July 10, 1957, 
at a regular meeting of the committee, with all members 
except two present and voting, a motion was made by 

Mr. Scherer and seconded by Mr. Frazier which 
90 authorized the holding of these hearings in Wash- 
ington on this general subject.”” 

Mr. Hitz: Now let me interrupt, please, sir. Your Honor, 
I think it might be helpful for the record if we can show 
what was omitted by the asterisks which appear in this 
report. And if we are permitted to do that and do it, I 
think we can dispense with the offer at all of the full volume 
of Part I from which the testimony part of this report is 
taken, and I would like to endeavor to do that. 


* * * * * * * . * * 


22 Q. Now will you continue to read after the aster- 
isks on page 32 A. ‘‘Congress by Public Law 601 of 

the 79th Congress, placed upon this committee the duty of 
investigating the extent, character, and object of un- 
American propaganda activities in the United States, the 
diffusion within the United States of subversive and un- 
American propaganda that is instigated from foreign 
countries or of a domestic origin and attacks the principle 
of the form of government as guaranteed by our Consti- 
tution, and all other questions in relation thereto that 
would aid Congress in any necessary remedial legislation. 
Congress has also placed upon this committee the duty 
of exercising continuous watchfulness of the execution by 
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the administrative agencies concerned of any laws, the 
subject matter of which is within the jurisdiction of this 
committee. 

In these hearings beginning now, the first of a series 
of this general subject, the committee hopes to ascertain 

the extent of the penetration and control exercised 
23 by members of the Communist Party over an indus- 

try which is vital to our defense; namely, com- 
munications. In the event that testimony given during 
these hearings reflects a situation correctable by legisla- 
tion, the committee will recommend the appropriate meas- 
ures at the proper time. It is the purpose of the sub- 
committee in the conduct of these hearings, to discharge the 
duties placed upon us by the Congress by calling witnesses 
who, we have reason to believe, possess information which 
will be of value to us and to the Congress in the con- 
sideration of such legislation. It is a standing rule of 
this committee that any person named in the course of 
committee hearings will be given an early opportunity to 
appear before this committee if he so desires, for the 
purpose of denying or explaining any testimony given 
adversely affecting him. In the event there are such per- 
sons, they should immediately communicate with any 
member of the staff and make their request known. 

In every hearing, the committee has encouraged wit- 
nesses to have legal counsel with them if they so desire, 
and has always welcomed the presence of counsel. In fact, 
the rules of the committee expressly provide that -—‘‘at 
every hearing, public or executive, every witness shall be 
accorded the privilege of having counsel of his own 
choosing. 

‘The participation of counsel during the course of any 
hearing and while the witness is testifying shall be limited 

to advising said witness as to his legal rights. 
24 Counsel shall not be permitted to engage in oral 

argument with the committee, but shall confine his 
activity to the area of legal advice to his client.’’ 
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I would remind those present that we are here at the 
direction of Congress to discharge an important legislative 
function. You in the hearing room are here by permission 
of this committee, and I know and am sure you will conduct 
yourselves as guests of this committee at all times. Any 
disturbance of any kind or audible comment during the 
course of the testimony, whether favorable or unfavorable 
to any witness, will not be tolerated.’’ 

Q. Mr. Arens, next follows the testimony of Mr. Silber 
on August 2, 1957, is that correct? A. Beginning on page 
5, yes, sir. 

Q. Mr. Arens, would you turn to your copy of Part I, 
please, sir, and to the table of contents to answer some 
questions of mine? A. Yes, sir. 

Q. After glancing at the table of contents will you answer 
this question? Were there other witnesses who testified 
on July 17, 18, and 19th and August 2, prior to Mr. 
Silber’s testimony? <A. Yes, sir. 

Q. And in fact on August 2d when Mr. Silber testified 

were there two who testified ahead of him on that 
25 day? A. Yes, sir. 

Q. Was Mr. Silber present at the time of the 
commencement of the hearing on the 2d of August 1957? 
A. Yes, sir. 

Q. At which time was there a statement made by the 
chairman of the Committee of the subcommittee? Will you 
look at page 5 of the report we have been reading from 
and then answer my question? A. Yes, sir. 

Q. There was a statement made on August 2, 1957? 
A. Yes, sir. 

Q. In Washington? <A. Yes, sir. 

Q. At a public hearing? <A. Yes, sir. 

Q. Was Mr. Silber present at the time of the statement? 
A. Yes, sir. 

Q. Would you continue to read then on page 5 of the 
report? A. ‘‘United States House of Representatives, Sub- 
committee of the Committee on Un-American Activities, 
Washington, D. C., Friday, August 2, 1957. 
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Public Hearing. 
The subcommittee met, pursuant to notice at 10:05 a. m., 
in the caucus room, Old House Office Building, Wash- 
26 ington, D. C. Mr. Clyde Doyle (chairman of the 
subcommittee) presiding. 

Committee members present: Representatives Clyde 
Doyle, of California, James B. Frazier, Jr., of Tennessee, 
and Gordon H. Scherer of Ohio. 

Staff members present: Richard Arens, director, and W. 
Jackson Jones and Louis J. Russell, investigators. 

Mr. Doyle: The Committee will please come to order. 

This morning’s hearings are a continuation of previous 
hearings started on July 17, 1957, this being a continuation 
of a series of hearings in the communications industry in 
the United States, namely, the position and influence held 
by members of the Communist Party and organization 
dedicated to the Communist objectives in that field of 
communications industry, principally. 

On July 10, 1957, at a regular meeting of the com- 
mittee, with all members except two present and voting, 
a motion was made by Mr. Scherer and seconded by Mr. 
Frazier, which authorized the holding of these hearings 
in Washington, D, C., on this general subject. 

The resolution adopted by the committee on July 10, 
1957, was as follows: 


‘A motion was made by Mr. Scherer, seconded by Mr. 
Frazier, and unanimously carried, approving and author- 
izing the holding of hearings in Washington, beginning 
July 17, 1957, or at such later date as the chairman may 
determine, for the purpose of considering whether or not 
members of the Communist Party, or persons subject to 
its discipline are employed in various media of communi- 

cations used in the transmission of vital communica- 
27 tions, and the advisability, in the national defense 
and for internal security, of the adoption of remedial 
legislation authorizing the Defense Department and other 
Government agencies to adopt and enforce appropriate 
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regulations designed to protect and preserve inviolate 
secret and classified Government information and investing 
in appropriate Government agencies, power to preclude 
access to vital communication facilities in time of war or 
other national emergency, persons who probably will en- 
gage in, or probably will conspire with others to engage in, 
acts of espionage or sabotage.’’ 


Before proceeding further, I would like to include in 
the record a copy of the order for appointment of this 
subcommittee, signed by the chairman on the 12th day of 
July 1957. In it, there is appointed a subcommittee con- 
sisting of Mr. Frazier of Tennessee, who is on my left, and 
Mr. Scherer of Ohio, who is on my right, and myself, Doyle 
of California, subcommittee chairman, to conduct these 
hearings in Washington, D. C., which began on July 17, 
1957. 

As this order authorized the subcommittee to conduct 


hearings on this general subject, beginning on July 17, 
1957, let the record further reflect that this hearing is a 
continuation of those begun on that date. 


* * * * * * * * + 


Witness: ‘Order for Appointment of Subcom- 
mittee. 


‘‘To the Clerk of the Committee on Un-American Activi- 
ties of The House of Representatives: 

‘¢Pursuant to the provisions of law and the rules of this 
committee, I hereby appoint a subcommittee of the Com- 
mittee on Un-American Activities, House of Representa- 
tives, consisting of Hon. Clyde Doyle, chairman, and Hon. 
James B. Frazier, Jr., and Hon. Gordon Scherer, associate 
members, to conduct hearings in Washington, D. C., begin- 
ning on July 17, 1957, on all matters within the jurisdiction 
of the committee, and to take testimony on said day or 
any succeeding days, and at such times and places as it 
may deem necessary, until its work is completed. 


22 
“‘The clerk of the committee is directed to immediately 
notify the appointees of their appointment and to file this 
order as an official committee record, in the order book 
kept for that purpose, 
“‘Given under my hand this 12th day of July, 1957. 


‘«(Signed) Francis E. Waxrer, 


‘‘Committee on Un-American Activities, 
House of Representatives.’’ 


Mr. Doyle: Those of the subcommittee who are now 
present and constitute a quorum are, in fact, the full sub- 
committee that I have just identified. 

Congress, by Public Law 601 of the 79th Congress, 
30 placed upon this committee the duty of investigating 
the extent, character, and objects of un-American 
propaganda activities in the United States, the diffusion 
within the United States of subversive and un-American 
propaganda that is instigated from foreign countries, or 
of a domestic origin and attacks the principle of the form 
of government as guaranteed by our Constitution, and all 
other questions in relation thereto that would aid Congress 
in any necessary remedial legislation. : 

Congress has also placed upon this committee the duty 
of exercising continuous watchfulness of the execution by 
the administrative agencies concerned of any laws, the 
subject matter of which is within the jurisdiction of this 
committee. 

If these hearings, the second of a series on this general 
subject, the committee hopes to obtain additional informa- 
tion respecting the extent of the penetration and control 
exercised by members of the Communist Party in the 
United States over an industry which is vital at all times 
to our defense, namely, communications. 

In the event that testimony given during these hearings 
reflects a situation correctable by legislation or which may 
be remedied by legislation, the committee will recommend 
the appropriate measures at the proper time, 
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It is the purpose of the subcommittee in the conduct of 
these hearings to discharge the duties placed upon us by 
the Congress by calling witnesses who, we have rea- 
31 son to believe, possess information which will be of 
value to us and to the Congress in the consideration 

of such legislation. 

It is a standing rule of this committee that any person 
named in the course of committee hearings, will be given 
an early opportunity, upon request, to appear before this 
committee if he so desires, for the purpose of denying or 
explaining any testimony given adversely affecting such 
person. In the event that there are such person, they 
should immediately communicate with any member of the 
committee staff and make their requests known. 

In every hearing, the committee has encouraged wit- 
nesses to have legal counsel with them, if they so desire, 
and it has always welcomed the presence of legal counsel. 
In fact, the rules of the committee, which are well known 


and have been publicly distributed and widely distributed, 
provide that ‘‘at every hearing, public or executive, every 
witness shall be accorded the privilege of having counsel 
of his own choosing. 


“‘The participation of counsel during the course of any 
hearing and while the witness is testifying shall be limited 
to advising said witness as to his legal rights. Counsel 
shall not be permitted to engage in oral argument with 
the committee, but shall confine his activity to the area 
of legal advice to his client. 

‘‘T would respectfully remind those present that we are 

here at the direction of Congress to discharge an 
32 important legislative function. Those in the hearing 
room are here by permission of the committee, and 
I trust and I know that you will all conduct yourselves as 
guests of the committee and of the Congress at all times. 

A disturbance of any kind, or audible comment during 
the course of testimony, whether favorable or unfavorable 
to any witness, will not be tolerated.’’ 

Mr. Hitz: Excuse me just a moment, 
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By Mr. Hitz: 


Q. Mr. Arens, have you examined the Government Print 
which is Part I of these hearings this morning? A. Yes, sir. 

Q. And are you able to answer this question? Do the 
asterisks noted on page 7 which you have just passed over 
in reading, do they denote the testimony of two witnesses 
who appeared prior to Mr. Silber on this 2d day of August 
by the names of Stallone and Chew? A. Yes, sir. 

Q. Now will you continue to read without omission? A. 
‘‘Mr. Arens: The next witness, if you please, will be Mr. 
Bernard Silber. 

Kindly come forward, Mr. Silber, and remain standing 
while the chairman administers the oath to you. 

Mr. Doyle: Mr. Silber, please raise your right hand. 

Do you solemnly swear you will tell the truth, the 
33 whole truth, and nothing but the truth, so help you 
God? 

Mr. Silber: I do, sir. 

Mr. Doyle: Please take the witness chair. 

Testimony of Bernard Silber, Accompanied by Victor 
Rabinowitz, Counsel. 

Mr. Arens: Kindly identify yourself by name, residence, 
and occupation. 

Mr. Rabinowitz: Allright. If we are going to have more 
pictures, let’s get them over with before we start. 

Mr. Silber: The question, please? 

Mr, Arens: Kindly identify yourself by name, residence, 
and occupation. 

Mr. Silber: My name is Bernard—B-e-r-n-a-r-d Silber, 
$-i-l-b-e-r, residence 504 Grand Street, New York. 

Mr. Arens: And your oceupation? 

Mr. Silber: Service writer for Western Union Telegraph. 

Mr. Arens: You are appearing today, Mr. Silber, in 
response to a subpena which was served upon you by the 
House Committee on Un-American Activities? 

Mr. Silber: That is correct. 

Mr, Arens: And you are represented by counsel? 


25 

Mr. Silber: That is correct. 

Mr. Arens: Counsel, kindly identify yourself. 

Mr. Rabinowitz: Victor Rabinowitz. 

Mr. Arens: How long have you been engaged as a service 

writer? 
34 Mr. Silber: Forty-one years. 
Mr. Arens: And have you been engaged as a serv- 
ice writer all that time at Western Union? 

Mr. Silber: That is correct. 

Mr. Arens: Did you have any other job at Western 
Union besides service writer? 

Mr. Silber: I think for 2 years I was a service clerk, 
which is just before you become a service writer. 

Mr. Arens: Give us just a thumbnail sketch, Mr. Silber, 
if you please, of your duties as ‘a service writer? 

Mr. Silber: Messages—I will put it this way: We handle 
messages after they have been transmitted, and they are 
referred to our department for certain types of handling, 
messages, undelivered. We report and handle complaints 
from senders regarding deliveries, nondeliveries, immediate 
service, messages that come in bearing wrong checks, or 
what—wrong number of words. We manage to get the 
record for purposes of charging properly and so forth. 

Mr. Arens: Have you or have you not access to confi- 
dential or restricted messages of any kind of the Govern- 
ment of the United States? 

Mr. Silber: Government messages are handled in the 
usual course of events. 

Mr. Arens: Just answer the question, please, sir. Do 

you have access to Government messages? 
35 Mr. Silber: In my line of work I would say ‘‘Yes,”’ 
Mr. Arens: Do you have access to Government 
security messages, coded messages of any kind? 

Mr. Silber: Coded messages; yes. We have no way of 
telling whether they are security messages or not. 

Mr. Arens: You have access to Government coded mes- 
sages; is that correct? 
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Mr. Silber: That is correct. 

Mr. Arens: Have you now or have you ever been a 
member of the Communist Party? 

Mr. Silber: I must answer that in two ways. I am not 
a member of the Communist Party; I was a member of the 
Communist Party. 

Mr. Arens: When were you a member of the Communist 
Party? 

Mr. Silber: Well, if I may answer my way, I was a 
member for a brief period. Oh, from approximately 1948. 
I almost immediately drifted away. I wasn’t too much 
interested. I was never active. I probably attended meet- 
ings for a year or so and then very rarely, and then, within 
a few years, I was just out. 

Mr. Arens: What cell did you belong to, Mr. Silber, at 
that time? 


(The witness conferred with his counsel.) 


Mr. Silber: Just what do you mean by ‘‘cell’’? 
Mr. Arens: What group of the Communist Party were 
you a member of? 


36 (The witness conferred with his counsel.) 


Mr. Silber: I must decline to answer that, sir. 

Mr. Arens: Why? 

Mr. Silber: On the basis—I have a short statement pre- 
pared, if I may—I must decline to answer on the grounds 
set forth in the decision of the Supreme Court in the 
Watkins and Sweezy cases, and the statement filed with 
the committee by Mr. Grumman on July 18, including (1) 
the lack of jurisdiction of the committee; (2) my rights 
under the first amendment; (3) the vagueness of the reso- 
lution setting up this committee; and (4) the lack of per- 
tinency of this committee. 

Mr. Doyle: May I inquire? 

Mr. Silber: Yes. 

Mr. Doyle: Of course, you didn’t prepare that yourself. 
Your legal counsel— 
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Mr. Silber: It was prepared in conjunction with counsel. 

Mr. Doyle: Yes. 

You have been in the hearing room all morning? 

Mr. Silber: Yes, 

Mr. Doyle: And you heard me state to the last witness 
that we could not accept—and made it clear to him, I am 
sure, that we would not accept his reference and stated 
reliance upon a brief filed by someone else or offered by 
some other witness on July 17 or 18 before this committee? 

Mr. Silber: Yes. 
37 Mr. Doyle: I want to make it clear to you, there- 
fore, regardless of what your own legal counsel ad- 
vised you, this committee does not rely in any way upon 
your reference to the brief of the gentleman on July 17 or 
18, as a valid ground of objecting to answer the questions. 
Is that clear to you? 


(The witness conferred with his counsel.) 


Mr, Silber: All right. 

Mr. Doyle: All right. 

Mr. Arens: Before we proceed, if you are— 

Mr. Scherer: Just a minute, Mr. Arens. 

Mr. Arens: I beg your pardon. 

Mr. Scherer: You refused to answer Mr. Arens’ question 
as to the person who recruited you in the Communist 
Party. You refused to identify that person. 

Now, without identifying him or telling us his name, is 
that person still a member of the Communist Party today? 


(The witness confers with his counsel.) 


Mr. Silber: I have no knowledge of such. 
Mr. Scherer: Is he still associated in the same type of 
work you are associated in? 


(The witness confers with his counsel.) 


Mr. Scherer: As a communications worker? 
Mr. Silber: To the best of my knowledge he is no longer 
in the industry. 
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Mr. Scherer: Was he a communications worker?’ 
38 “Mr. Hitz: Just a moment, please. That is count 
one, Your Honor. Was he a communications worker? 

“Mr. Silber: I must decline to answer that on the same 
grounds. 

Mr. Scherer: I ask that you direct the witness to answer 
the question. 

Mr. Doyle: I direct you to answer the question. 

Mr. Silber: I must decline. 

Mr. Doyle: I didn’t hear you. 

Mr. Silber: I must still decline. 

Mr. Arens: Mr. Chairman, I respectfully suggest that 
I be permitted to explain to the witness why it is pertinent 
to this inquiry for us to insist that this witness tell us 
whether or not the person who recruited him into the Com- 
munist Party was at that time in the communications field 
as a communications worker. 

Now, Mr. Witness, this committee is considering legis- 
lation to safeguard this Nation from possible espionage 
or sabotage facilities by Communists. 

If the person who enlisted you into the Communist Party 
was engaged in the communications field, that person un- 
doubtedly would have some information which would be 
of use to this committee in developing facts respecting 
Communist penetration of the communications facilities 
of this country. 

Therefore, I respectfully suggest now, Mr. Chair- 

39 man, that this witness be ordered and directed to 

tell the committee whether or not the person who 

recruited him into the Communist Party was, to his knowl- 
edge, engaged in the communications industry. 


(The witness conferred with counsel.) 


Mr. Doyle: Go ahead, continue your counsel with the 
witness. 

Mr. Rabinowitz: I understand that counsel asked for a 
direction. 
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Mr. Arens: That is correct, 

Mr. Doyle: I will make the direction when you are 
through counseling the witness, 

Mr. Rabinowitz: [I suggest, Mr. Chairman, you make 
the direction first. If you do not make your direction, I 
will not have to counsel the witness. 

Mr. Doyle: I want to say to the witness before I make 
the direction: You were in the hearing room all this 
morning, Witness? 

Mr. Silber: That is correct, 

Mr. Doyle: And you heard me reading my opening state- 
ment; did you not? 

Mr. Silber: I believe I did, yes. 

Mr. Doyle: You believe you did. Now, I direct you to 
answer counsel’s question. I direct you to answer that last 
question. He has explained to you the pertinency, and 
my opening statement explained the pertineney of this 

investigation, 
40 Mr. Arens: And so that there can be no question 
on this record, the question presently asked and 
outstanding is for you to please tell the committee whether 
or not the person who recruited you into the Communist 
Party was himself engaged in the communications industry. 


(The witness conferred with his counsel.) 


Mr, Silber: May I have a short recess, please, for a 
few moments? 

Mr. Rabinowitz: May we have a moment or two to 
consult on this? 

Mr. Doyle: Yes; go ahead and take it. 


(At this point a short recess was taken, after which the 
hearing was resumed.) 


Mr. Doyle: The committee will please come to order 
again, after a few minutes’ recess, and the record will show 
that all three persons who are members of the subcommittee 
are personally present. 
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Proceed, Mr. Arens. 

Mr. Arens: There is a question outstanding on the record 
and the witness wanted to confer with counsel, and I take 
it he has conferred and he is now ready to give his response 
to the question. 

Mr. Silber: After consultation with counsel, I decided 
I must answer that on the grounds, on the reasons stated 

previously, in addition I wish to add the question— 
41 Mr. Doyle: Well, previously stated in the state- 
ment you read? 

Mr, Silber: That is right. 

Mr. Doyle: That will be sufficient. 

Mr. Silber: Including the matter of personal conscience 
which prevents me from doing things that I am not sure 
of, and also on the grounds that I don’t see what this 
question has to do with the question propaganda which 
this committee is concerned with. 

Mr. Arens: Mr. Chairman, when you said that would be 
sufficient, I take it you wanted the record to reflect his 
reasons are sufficiently set forth in the record but that this 
committee does not accept his reasons and directs him 
and orders him to give a response. 

Mr. Doyle: That is correct. 

We are not accepting the reasons; we are merely stating 
that the reference to the same statement you said was 
prepared with the assistance of counsel, and which you 
previously read will be sufficient for you to refer to that 
as reasons why you refuse to answer this instead of taking 
the time to reread it. 

Mr, Silber: That is right. 

Mr. Arens: Mr. Witness, I want to make a statement to 
you. 

On the basis of extensive staff investigation it is the 
judgment of the staff that there is now in the establishment 
in which you are engaged at least one cell of the Com- 
munist Party operating. 
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42 We should like to have you tell us now whether or 
not there are any persons engaged at Western Union 

who at any time have been known by you to be Communists. 

Mr. Silber: I think I must decline to answer that ques- 
tion on the grounds stated.”’ 

“Mr, Hitz: Excuse me for a moment. Your Honor that 
is count two. 

Mr. Rabinowitz: Your Honor that is the count that was 
dismissed, 

The Court: I understand that.’’ 


(Witness continuing :) 


Mr. Arens: I say to you that the pertinency of that 
question is this: 

If you do have such information and if we can get the 
names of those people and if we can get them to testify, 
we, will have information which will form a solid founda- 
tion upon which this committee can recommend legislation 


to the Congress, to protect the security of this Nation. 

I, therefore, Mr. Chairman, respectfully suggest now 
that the witness be ordered and directed to answer the ques- 
tion which is outstanding on this record. 

Mr. Doyle: I make that direction. 

Counsel now for the second time has explained the per- 
tinency of the other question, and that same explanation 
plus this explanation as to pertinency applies. 


43 (The witness confers with his counsel.) 


Mr. Silber: The fact is, having been out of the party— 

Mr. Scherer: I didn’t hear that. 

Mr. Silber: Having been out of the group so long I have 
no knowledge of anyone at this time of the people—no 
knowledge of anyone being a member, who was a member 
of that group, being a member of that group today. I 
can’t— 

Mr. Arens: You know that isn’t the question I asked you. 

Let us get the record clear. 
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Mr. Rabinowitz: Let’s give the reason for the question. 

Mr. Arens: Counsel, you know your sole and exclusive 
prerogative is to advise your client as to his legal rights. 

You know what the question is, and you understand it. 
If you do not understand it, say, ‘‘I don’t understand it.’’ 

The question is: Do you, Mr. Witness, know people 
who are presently engaged in Western Union in the com- 
munications facilities who at any time have been known 
by you to be Communists? 


(The witness conferred with his counsel.) 


Mr. Silber: I must decline to answer that for the same 
reasons. 

Mr. Arens: Now, Mr. Witness, let the record carry forth 
the same explanation that I gave to you a few moments 
ago as to why I regard this question as pertinent. 

And I respectfully suggest, Mr. Chairmann, that 
44 the record now reflect an order and direction of 
the witness to answer the question. 

Mr. Doyle: I direct you to answer the question, Witness. 
We do not feel that your answer is sufficient and cannot ac- 
cept it here. 

Mr. Silber: I must still decline. I am sorry. 

Mr. Scherer: As I understand it, in refusing and in 
declining to answer this last question and the previous 
question, you are not refusing to do so on the basis of the 
fifth amendment? 

Mr. Silber: That is correct. 

Mr. Scherer: All right. 

Mr. Rabinowitz: May I address the Chair just for a 
moment on this? There is a legal issue involved? 

Mr. Doyle: No. We are not settling issues here. This 
is not a court. 

Mr. Rabinowitz: I would like to clarify the reference 
to the fifth amendment. There are many parts of the fifth 
amendment. 
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Mr. Doyle: You clarify it with your witness, not with 
us, 


(Counsel conferred with the witness.) 


Mr. Silber: I am stating I am not relying on the self- 
incriminating clause of the fifth amendment. 

Mr. Doyle: Judge Frazier? Have you any questions? 

Mr. Frazier: I have no questions. 
45 Mr. Doyle: Have you any further questions, Mr. 
Scherer? 

Mr. Scherer: I have no further questions. 

Mr. Doyle: May I ask this, Witness: 

When you first began to answer questions here, you 
volunteered the statement, in answer to the question, that 
you had been a Communist. 

Mr. Silber: That is correct. 

Mr. Doyle: Do you remember doing that? 

Mr. Silber: That is correct. 

Mr. Doyle: All right. 

Now, why did you do that? 

Mr. Silber: I probably was interested. It is hard to 
explain, probably for theoretical grounds or some other 
grounds. 

Mr. Doyle: Why did you withdraw from the Communist 
Party? 

Mr. Silber: I lost— 

Mr. Doyle: After being in it a few years, as you testified? 

Mr. Silber: It wasn’t a few years, sir; it was relatively 
short. I lost interest in it. I found I wasn’t interested 
enough to do anything about it. 

Mr. Doyle: Why weren’t you interested in the Com- 
munist Party group that you were in? What did you find 
about it that didn’t keep your interest? 

Mr. Silber: Well, it simply didn’t. I had other in- 
terests probably, that kept me more oceupied. I didn’t 

think sufficiently of it to keep me there. 
46 Mr. Doyle: You attended meetings quite fre- 
quently. 
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Mr. Silber: Not frequently, sir. I might say frankly, 
after a very short time I attended the meetings infre- 
quently. In other words, it was just a complete drifting 
away and it took such a time. 

Mr. Doyle: What caused you to drift away. 

Mr. Silber: I stated I was no longer interested in it. I 
don’t believe that I was politically conscious in the first 
place; it wasn’t interesting, and I just drifted away. I 
never formed too many opinions on it, and that was it. 

Mr. Scherer: What union do you belong to? 

Mr. Silber: The American Communication Association. 

Mr. Scherer: Were any of the officers of your union 
members of the Communist Party at the time you were 
a member of the Communist Party? 

Mr. Silber: I must decline to answer that, sir.’’ 

‘‘Mr. Hitz: Excuse me, sir. This is count three, Your 
Honor. 

(Witness continuing:) ‘‘Mr. Scherer: I ask that you 
direct the witness to answer the question. 

Mr. Doyle: I direct you to answer the question. 

Mr. Silber: I must decline on all the grounds previously 
stated. 

Mr. Scherer: Were any of the present officers of your 

union members of the Communist Party at the time 
47 you were in the party? 
Mr. Hitz: Exeuse me, sir. Your Honor that is 
count four. 

(Witness continuing:) Mr. Silber: I must decline for 
the same reasons. I must decline to answer. 

Mr. Scherer: I ask that you direct the witness to answer 
the question. 

Mr. Doyle: I direct you to answer the question. 

Mr. Silber: I must decline to answer. 

Mr. Scherer: And those questions were asked you for 
the same reasons that Mr. Arens, our counsel, gave you 
for asking the other questions. They are pertinent for 
the same reasons that he advanced. 


Mr. Doyle: May I inquire for one question? 

Mr. Silber: Yes, sir. 

Mr. Doyle: Have you any suggestions to this committee, 
and therefore, Your Congress, in the field of legislation, 
anything you think or suggest that we might consider 
legislation which would protect the security of this Nation 
against any subversive activities, sabotage, or interference 
with Government messages, cither in time of war or peace? 

Mr. Silber: Frankly, I don’t consider myself qualified 
to offer any suggestions along technical lines or things 
of that sort. I really don’t consider myself qualified in 

offering any suggestion. 
48 Mr. Doyle: I want to compliment you in getting 

out of the Communist group when you did. I also 
hope the time will come before long when you will feel it 
is also your duty and your obligation to yourself and 
family and your Nation to come to Congress and help us 
understand the Communist Party as you understood it 
when you got out of it. You got out of it, although you 
have not given us the full reasons here today, I don’t feel, 
you got out of it for some other reasons. You were dis- 
satisfied with it. It had no attraction for you. 

Now, why didn’t it? I do not think you have given us 
the full answer, and I wish you would come to the point 
where you can help us. 

Try to do that, will you? 

Mr. Silber: I am sorry. 

Mr. Doyle: You needn’t be sorry. I have given you an 
invitation. 

Mr. Silber: I have given you the best answer that I 
could under the circumstances. I have a conscience to 
protect, and other things. I am sorry. 

Mr. Doyle: The witness is excused, and counsel. 

The committee today is continued to Friday, August 9, 
at 10 a. m. in this room. 


(Whereupon, at 12:15 p.m., Friday, August 2, 1957, the 
subcommittee recessed to August 9, 1957, at 10 a.m.)”’ 
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By Mr. Hitz: 


49 Q. Now Mr. Arens, at the bottom of page 15 

under the heading Other Pertinent Committee Pro- 
ceedings, is there reproduced a resolution of this Un- 
American Activities Committee authorizing it to act 
through subcommittees of three or more members of the 
Committee? <A. Yes, sir. 

Q. And on page 16, is there reproduced a resolution of 
the subcommittee on August 21, 1957, citing to the full 
Committee the facts of the refusals of Mr. Silber to 
answer? <A. Yes, sir. 

Q. And at the bottom of the page a similar resolution 
by the full Committee reporting these facts to the fuil 
body of the House? A. Yes, sir. 

Q. On the same day? A. Yes, sir. 


* * * * * * * * 
50 The Court: We will take a short recess. 


(The Court recessed at 11:25 and reconvened at 11:35 
after which the following occurred in open court:) 


Mr. Hitz: Your Honor, I think I do have one question 
that I would like to ask before turning Mr. Arens over for 
cross-examination. 

The Court: All right. 


51 By Mr. Hitz: 


Q. Do you see Mr. Bernard Silber, the witness concern- 
ing whom you read here today? A. Yes, sir. 

Q. If he doesn’t stand, will you point him out? A. Yes, 
sir, he is seated—he just stood. 

Q. And for the record that is the defendant, Mr. Silber? 
A. Yes, sir. 

Mr. Rabinowitz: I don’t think there is any issue here 
of identification. 

Mr. Hitz: All right. You may cross-examine. 
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Cross-examination 
By Mr. Rabinowitz: 


Q. Mr. Arens, you said you had been a staff director 
of the House Un-American Activities Committee since 
1956. Is that correct? A. Yes, sir. 

Q. And prior to that what did you say your position 
was? <A. Prior to that I had a position as staff director 
of the Senate Internal Security Subcommittee. Also staff 
director of the Senate Immigration Subcommittee. And 
I didn’t mention this, but it is a fact that I was part of 
that time on the professional staff of the Committee on 
Judiciary of the Senate. 

Q. Well, were these positions as staff director of the 

Senate Committee on internal security on the Senate 
52 Committee on Immigration and on the staff of the 

Judiciary Committee both at the same time or at 
different times? A. Some of them overlapped. 

Q. Well, now, can you give us the dates? A. Yes, I 
started with the Committee on Judiciary of The United 
States Senate early in 1947. I believe February of 1947. 
Shortly thereafter while maintaining my status as a mem- 
ber of the professsional staff of the Senate Committee on 
Judiciary. I was appointed staff director of the Immigra- 
tion Subcommittee. Thereafter, I was appointed staff 
director of the Senate internal security subcommittee. 

Q. When was that appointment? A. It was when the 
internal subcommittee was established. It was established 
shortly after the passage of the Internal Security Act of 
1950. I would say it was in November of 50 or December 
1950. I continued then to maintain my status as statf 
director of the Immigration Subcommittee and also staff 
director of the Internal Security Subcommittee until— 
I can’t be held too specifically on this—until about 1955 at 
which time I devoted my time, full time for a period to the 
inmmigration—there was one time I had to drop out of 
Internal Security for a period. We were working on the 
Immigration International Act for a period of some three 
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months. And then we resumed the dual status and then 
I dropped the Immigration Subcommittee and con- 
53 tinued on at that time as special counsel to the 
Internal Security Subcommittee until I left the 
Senate side to go with the Committee on Un-American 
Activities. 

Q. And since 1956 you have been full time with the 
Committee on Un-American Activities of the House? Is 
that right. A. Yes, sir. 

Q. You stated while you were a staff director of the 
Committee on the Internal Security you participated in the 
investigation of the communications industry? <A. Yes, sir. 

Q. Were hearings held by the Senate Committee at that 
time? <A. Yes, sir. 

Q. Do you remember about when those hearings were 
held? A. I believe there were two series, if my memory 
serves me correctly, there was a series of hearings we 
ran in 1951, and which we were conducting an investigation 
specifically on the American Communications Association 
and its activities. 

Thereafter in about 1954, we had hearings on a Bill which 
was then pending called the Defense Facilities Protection 
Act, a Bill by Senator Butler of Maryland which was 
designed to cope with the situation we thought we had 
revealed in the 51 hearings. At that time we again got 
into the communications investigation. 

Q. Did the 51 hearings result in a report by the 

54 Senate Committee or do you recall? A. It depends 

on what you mean by a report. They did have, I 

believe, a synopsis of some kind and at that time I was not 

working on the Annual Report so I couldn’t say whether 
it was in the Annual Report of 51 or not. 

Q. The testimony taken in the hearings was published, 
wasn’t it? <A. Yes, sir. 

Q. And was the same thing true in 1954? A. Yes, sir. 
When you say the same true, the hearings were published, 
yes, sir. 
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Q. And did the Committee issue a report with respect to 
those 1954 hearings? A. Well there again my memory 
doesn’t serve me with sufficient clarity that I can come 
out and say. I don’t recall at the moment. 

Q. Then in 1956 you say you came over to the House 
side? A. That is correct, the spring of 1956. 

Q. When did you first take up with the House Commit- 
tee the question of an investigation into the communica- 
tions industry? A. Shortly after I came to the House 
Committee. 

Q. About when would that have been? A.I came to 
the House Committee in April or May of 1956. I came 
over on a temporary basis to fill out, to help out on a 

situation and they asked me to stay on. I would say 
55 after I was there a few months. Among the first 

projects which I was suggesting to the Committee 
was this communications deal. 

Q. Did you present a written memorandum to the Com- 
mittee on the subject? A. No, sir. 

Q. Was it presented to the Committee orally? A. Yes, 
sir. 

Q. Was that at a regular meeting of the Committee? 
A. A series of meeting. I frequently talked about it to 
the Committee, yes, sir. 

Q. Was action taken by the Committee during this 
period of time? A. Yes, sir. 

Q. When was action first taken by the Committee? A. I 
couldn’t say the specific date but shortly after I first began 
discussing the general situation with the Committee. I 
might be able to refresh my recollection. I observe here 
in the opening statement by Mr. Doyle that he said some- 
thing to the effect, if I can refresh my recollection from 
this, in the opening statement at these instant hearings 
I recall seeing just this morning, Mr. Doyle, the subcom- 
mittee chairman, had said something to the effect that over 
the course of a year or so or a couple years or several 
months or something of that kind that the Committee had 
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been proceeding in this field. That is not the quota- 
56 tion. I am just looking for it now. Here it is. It 

says the Committee has long been interested in the 
situation which exists in the communications industry in 
the United States. He does not specify a time when the 
Committee’s interest was first created or first began to get 
into this field. 

Q. Do you remember approximately when the Committee 
first took action on the subject? A. No, sir, I do not. If 
you would say approximately that gives me sufficient lea- 
way, I would say within a matter of a few months after [ 
was on the House side. The matter was discussed with 
the Committee at a series of meetings at which time the 
Committee told us to go ahead. 

Q. Now, can you tell us what was the nature of the 
action that the Committee took? A. As I said a few 
minutes ago the Committee would listen to me explain the 
field which we proposed and discussed with them the leads 
we thought we had. And the Committee in conversation 
with me, not by a formal resolution passed which is 
similar to the one subsequently passed in this case but, but 
consensus opinion expressed in the Committee meetings 
would authorize and direct us to go ahead on this investiga- 
tion and to proceed in the general lines that I would out- 
line to the Committee. 

Q. What did you tell the Committee was left unexplored 

by the investigation you had conducted in 1951 and 
57 1954, if anything? A. I could not tell you with any 

degree of refinement what was said was left unex- 
plored. I explained to the Committee that in my judgment 
this was a situation where the Committee’s attention was 
needed—needed the Committee’s investigation and that in 
the past although it had been given some attention by the 
Internal Security Subcommittee when 1 was on that side, 
as of the time I was with the House side no legislation had 
been developed, no strong recommendations that I can re- 
call now had been specifically been embodied in law that 
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had been passed; that there were certain ramifications of 
this field which had not been thoroughly explored. 

Q. What were those ramifications? A. As I said I can- 
not say at this instant here 1960 precisely what the ramifica- 
tions were which I explained to the Committee at that 
time. I do know I had in my mind and I had tried to 
portray to the Committee my conviction that this was a 
field which needed further exploration and needed investi- 
gation looking toward the possible legislation or at least 
looking toward a surveillance over the administration and 
operation of the Communist Control Act of 1954. 

Q. Actually, legislation had been developed on this sub- 
ject in the Senate, hadn’t it? A. Yes, sir. I participated 
in the actual development of that legislation which was 

not enacted. That is correct, yes, sir. You see 
58 since the Senate hearings or at least approximately 

at that time, I believe it was probably at the same 
hearings, there was enacted the Communist Control Act 
of 1954, which precludes the National Labor Relations 
Board from certifying as a bargaining agent under the 
National Labor Relations Act, as a Communist infiltrated 
labor organization and as of the time that the Committee 
on Un-American Activities instituted its investigation— 
I am confident of this—neither the American Communica- 
tions organization nor any other labor organization had 
gone through the processes necessary for determination 
that it was Communist infiltrated, notwithstanding the fact 
the sworn testimony was clear that a number of the key 
people in that Communications Association, officers, key 
people in it, were identified as members of what we com- 
monly allude to as the Communist Party. 

Q. And that sworn testimony had been developed in 1951 
and 1954, hadn’t it? A. Yes, sir. 

Q. So one of the purposes of the investigation that the 
House Committee undertook in 1957 was to develop further 
what you conceived to be evidence that the American 


42 


Communications Association was a Communist infiltrated 
organization? 

The Court: Was that a question? 

Mr. Rabinowitz: Would you read it back? 


(The reporter read the question). 


A. Yes, sir. 
59 Q. In the course of this investigation did you call 
any of the members of the National Labor Relations 
Board or of the Subversive Activities Control Board and 
question them concerning their administration of the laws? 
A. No, sir, I did not. 

Q. Now when the Committee directed you to proceed 
with your investigation, which I take it would be some time 
you said the latter part of 1956, would that be a fair 
estimate of the time? A. Yes, I think that would be a fair 
estimate but I certainly wouldn’t want to be held to a 
specific time. 

Q. What did you, as staff director, do in response to 
that direction given to you by the Committee? A. I as- 
signed two investigators to work on the subject matter. 
One was W. Jackson Jones, who is no longer with the 
Committee and the other is Louis Russell. 

Q. And did they in fact report to you from time to 
time as to the results of their investigation? A. Yes, sir, 
not only reporting those results but I participated with 
them in directing what actually should be done and the like. 

Q. Did they submit any written reports to you? A. If 
they did I don’t have any specific recollection of the re- 
ports. We were working together in oral conversation 

most of the time. I want to make it clear, sir, that 
60 Iam not in any sense hedging on that. In anatici- 

pation of a witness appearing the investigator who 
worked on it prepared memorandums from which I inter- 
rogated the witness but those are not memoranda that 
developed as between the investigators and myself in the 
process of the investigation. That is what I am trying 
to say. 
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Q. You stated that the—I will withdraw that. Did there 
come a time when you requested the chairman of the Com- 
mittee Congressman Walter, for authorization to issue a 
subpoena for Mr. Silber? A. Yes, sir. 

Q. Did you tell him what the purpose of the investiga- 
tion was? A. Do you mean the conversation that I had 
with him? 

Q. Yes? A. Of course not, he knew. He had been in 
the sessions continuously. Any more than I would tell 
you now having made this explanation within the past 
several minutes. 

Q. Do you mean he was so familiar with Mr. Silber’s 
name, when you said you wanted to subpoena Mr. Silber, 
that he said sure, and it wasn’t necessary— A. No, I do 
not mean that at all, Mr. Rabinowitz. I am in almost 
daily conversation with the Committee, the chairman of 
the Committee. He knows intimately the investigations 
that are in process as I do and we are almost daily talking 

about the various investigations and the like and 

61 cover the points and in any investigation a deter- 

mination of an authorization of a subpoena, he knows 

just about as well as I do, at least in general terms, what 
we are doing and what the investigation is about. 

I mean I didn’t walk up to him in the hall one day and 
say, Mr. Walter. I am trying, we are having—I am not 
trying to be ludicrous here, and explain to him what I am 
trying to explain to you, the purpose of the investigation, 
because he knew. I had made it clear to him. At least I 
was convinced in my own mind from what he had said that 
he was aware of the Silber subpoena as well as other 
subpoenas were to be in connection with the investigation 
and in general what we expected to develop, yes, sir. 

Q. Did he specifically authorize a subpoena for Mr. 
Silber or did he just authorize the issuance of subpoenas 
in general? A. The only answer I can give you to that is 
that I don’t recall. I do know that in this case as in all 
cases, in all investigations that I am in conversation with 
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him and I will say, we have three witnesses who are en- 
gaged in this type of thing and we want to subpoena for 
next Tuesday and he will come back and say, be careful 
now we don’t get too many people for this day because 
we have a heavy session on in the House, and in conversa- 
tion back and forth, he will say: you are going to 
repeat information of the witnesses and be careful 
62 and don’t do that. He will ask me some questions 
about them at times. 

I want to be absolutely frank that I do not recall at this 
time of taking a file in his office specifically with reference 
to Mr. Silber or repeating to him what we expect to show 
in this particular case as such. 

Q. Did you have a file on Mr. Silber at the time you 
requested that he issue a subpoena? A. I don’t presently 
recall but I have no doubt we did have, yes. 

Q. And what would be in that file? 

Mr. Hitz: Objection, irrelevant and immaterial. 

The Court: Objection sustained. 

Q. That file would contain written material, I assume? 

Mr. Hitz: Object. 

The Court: Objection sustained. 

Q. In any event you took this file or you might have 
taken this file and shown it to Congressman Walter or you 
might not have taken the file. A. I would say the prob- 
abilities are that I did not. But I do not recall in this 
particular case. My guess in this series of hearings we 
had, the record would reflect at least a dozen and half 
witnesses. 

Q. Did you ask him for subpoenas for these 
63 witnesses all at the same time? A. I could not re- 
call because I just don’t know. 

Q. In any event, one thing is sure it was several weeks 
before the Committee authorized the hearing? That is 
true is it not? A. Say that again. 

Q. In any event— 

The Court: Let the record show the subpoena was 
issued June 21st. 
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The Witness: Yes, sir. 

The Court: And it also shows Congressman Walter 
signed the subpoena as chairman. 

The Witness: Yes, sir. 

The Court: And the resolution was dated some time 
later. 

The Witness: July 10, precisely, that is what I am 
directing myself to. 


By Mr. Rabinowitz: 


Q. It is clear, is it not, that the subpoena was issued 
several weeks before the hearing was authorized? A. 
Depending upon what you mean by the hearing authorized. 
I have explained Mr. Rabinowitz that the hearings, the 
investigations, the whole procedure was authorized and di- 
rected by the Committee in the course of repeated sessions 
and that if you will let me finish my answer, please. And 

in accordance with the practice of the Committee 
64 before the actual hearing is held the counsel of the 

Committee, Mr. Tavenner, prepares a formal resolu- 
tion which is read into the record of the hearing. I could 
not in any sense confirm your observation or characteri- 
zation and the authorization being exclusively coexistent 
with the piece of paper which was prepared by Mr. 
Tavenner and submitted to the Committee. 

Q. Now is it your testimony then that some time prior 
to the issuance of the subpoena the Committee did in fact, 
take action authorizing the holding of a hearing? A. Yes, 
TI have repeatedly said that here today. 

Q. You are familiar with the House Rules, aren’t you? 
A. Well that would be quite an order, to be familiar with 
all of them. I wouldn’t want to assess that knowledge 
against myself. 

Q. Let me call your attention to Rule 11, subdivision 
26B, which I will read. A. Well you read it. 

Q. Each Committee shall keep a complete record of all 
Committee action. Such record shall include a record of 
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the votes on any question on which a record vote is 
demanded. Now— A. May I see it now, Mr. Rabinowitz? 

Q. Surely. A. Yes, sir, such record shall include a 
record of the votes on any question on which a record vote 

is demanded, yes, sir. We do that. Ifa demand 
65 is made for a record vote we go in and take a poll 
of the Committee. 

Q. Now prior to July 10, is there any record of any 
Committee action authorizing either this investigation or 
the hearing? A. Depending upon what you mean by Com- 
mittee record, Mr. Rabinowitz. If you mean a formal 
resolution I am sure it is not. 

Q. I mean anything in the minutes of the Committee? 
The Committee does keep minutes doesn’t it? A. The 
Committee keeps minutes, yes, sir. 

Q. Is there anything in the minutes of the Committee? 
A. I don’t know whether or not I should go into anything 
of the minutes. We regard those minutes of the Committee 
in toto as containing security information and I am under 
mandate of this Committee not under any circumstances, 
to reveal the contents of the Committee files or the records 
which the Committee characterizes or classifies in our 
relationship of the staff with the Committee as security 
information and I will not do so. 

Q. Would you consider a resolution authorizing an inves- 
tigation to take place or authorizing the holding of a hear- 
ing, to be a resolution that involves security information? 
A. I would not consider a resolution as such, no, sir, under 
normal circumstances. 

Q. As a matter of fact counsel for the United States 

in the course of his examination of you did refer 
66 to and read into the record a number of Committee 
resolutions? A. Of course, of course, yes, sir. 

Q. Now let me ask you again, do you know whether the 
minutes of the Committee contained any record of any 
action taken by the Committee with respect to this inves- 
tigation prior to July 10, 1957? A. Personally I don’t 
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know. To be honest with you, I don’t know. I would 
personally doubt it because the minutes of the executive 
sessions of the Committee in general with the exception of 
the recitation of certain things, which I do not discuss, 
contain only formal resolutions which are passed in the 
nature of the resolutions that we have here in this pro- 
ceeding today revealed. 

The Committee minutes would reveal other items which 
I would prefer not to discuss. 

Q. Mr. Arnes, you testified in response to a question by 
Mr. Hitz that prior to the issuance of the subpoena to Mr. 
Silber, you had information as to Silber’s membership in 
the Communist Party. Do you recall that testimony? 
A. Yes, sir. 

Q. What was that information? A. He had been a 
member of the Communist Party. 

Q. What was the source of the information? A. The 
source of the information, at least the source of the 

information which I had was a conversation or 
67 conversations with investigators who were working 
on the case. 

Q. What was the content of that conversation? A. Well 
I just told you, mainly, that Mr. Silber had been a member 
of the Communist Party. 

Q. And did he tell you where he got that information? 
A. I can’t at the instant recall that I—based upon—based 
upon our pattern of activity I would say he got it from his 
investigating processes. 

Q. Did he tell you who was the source of that informa- 
tion or what was the source of that information? A. If he 
did I don’t recall. I would hazard a guess he did but I 
don’t recall, 

Q. Did he submit any memorandum to you on the sub- 
ject? A. No, sir. 

Q. Who was that investigator? A. It was—I would be 
almost confident it would either be Mr. Russell or Mr. 
Jackson—I mean Mr. Jackson Jones. 
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Q. You say Mr. Jones is no longer with the Committee? 
A. Mr. Jones is no longer with the Committee. 

Q. Where is he? Do you know? A. He is in the State 
of Georgia and I believe practicing law. 

Q. Is Mr. Russell still with the Committee? A. Yes, sir. 

Q. When investigators go out on an investigation 

68 under your direction, don’t they make it a practice 

to take statements from people whom they interview? 

A. They do on some occasions take notes, if they have 

what we loosely characterize as a friendly witness. If 

they are confronted with a hostile witness who won’t speak, 
we don’t make any notes. 

Q. Did Mr. Jones or Mr, Russell, as the case may be, 
have any notes with respect to his reason for believing that 
Mr. Silber was a member of the Communist Party? A. I 
do not know whether he did or not. I wouldn’t be at all 
surprised if they did. 

Q. Are those notes kept in the files of the Committee? 
A. I would speculate they are there, yes, sir, if there are 
such notes, 

Mr. Rabinowitz: May I request, Your Honor, that the 
files of the Committee with respect to Mr. Silber, be pro- 
duced so we can ascertain—I am perfectly willing to submit 
it to the Court—ascertain whether in fact there is in the 
files of the Committee some written memorandum indicat- 
ing the information in the possession of the Committee as 
to Mr. Silber’s membership in the Communist Party. 

Mr. Hitz: We oppose that asking, Your Honor, because 
it is not relevant or material to the testimony of this 
witness. This witness has stated that someone whom he 

believes to be Jones, had told him orally without dis- 
69 playing any written material whatever, that someone 

had told him in the investigation that he had made 
previously that Silber had been a member of the Com- 
munist Party. Now whether or not there were notes in 
behind Jones’ oral statement to Mr. Arens, is wholly im- 
material and irrelevant to the testimony we have had here. 
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The testimony we have had here is more than a sufficient 
reason for Mr. Silber to have been called before the Com- 
mittee, if any reason whatever is necessary and it is ex- 
tremely doubtful if any reason is necessary to call Mr. 
Silber. 

Mr. Rabinowitz: Your Honor, may I address myself to 
that? 

The Court: Yes. 

Mr. Rabinowitz: The issue raised here is one which goes 
to the probable cause for calling the witness Silber. Your 
Honor will recall that in the Barenblatt case, one of the 
last paragraphs, the Court said in discussing Barenblatt, 
nor did the petitioner’s appearance as a witness follow 
from indiscriminate dragnet procedures lacking probable 
cause for belief that he possessed information which might 
be helpful to the subcommittee. 

And then there is a footnote which refers to testimony 
that was given before the Committee with respect to the 
defendant Barenblatt’s membership or alleged membership 
in the Communist Party, specifically as I recall it, testi- 
mony by other persons at other hearings that Barenblatt 

had been a member. 
Now I note that Mr. Hitz says it is very doubtful 
as to whether probable cause need be shown. And 
Your Honor knows it is fairly universal practice by the 
Government that it does make an effort to show probable 
cause and I suspect that Mr. Hitz’s doubt at this moment 
as to whether or not it has to be shown is caused by the 
fact he has great doubt as to whether he has shown it 
here or whether he can show it. 

The fact is with respect to almost all cases that I can 
recall the witness, the defendant who is on trial, is a man 
who has at one time or another been identified as a member 
of the Communist Party, and therefore, the Committee may 
say and its contention has been upheld as it was in Baren- 
blatt, that there was probable cause caused by the fact 
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that other people have identified him for believing he is 
a Communist. 

In this case that is not so. Although we have had as 
counsel has testified, three rather extensive investigations 
into the American Communications Association, one of 
which was this one, which is the subject of this trial, in not 
one of them had any person ever identified Mr. Silber as 
having been a member of the Communist Party. 

Now the Government, we contend, has to prove probable 
cause. I believe the Government conceded to that in the 
Hammon trial two weeks ago and it has been, as I said, a 
fairly universal practice for Government counsel to try 

to show that. And as a matter of fact a question put 
71 to Mr. Arens, why did you call Silber? And Mr. 
Arens said, we had information. 

Now if that is relevant and I think it is highly relevant 
and in fact, a necessary part of the case. I have the right 
to cross-examine and I have a right to ascertain from this 
witness whether in fact there was probable cause for calling 
Mr. Silber or, whether on the contrary, this was a part of 
an indiscriminate dragnet procedure which the Supreme 
Court in Barenblatt mentions and which the Court obvi- 
ously disapproved. 

And, I propose to show that there was no probable cause. 
This was a guess. This was a stage. This was a dragnet 
procedure. And in fact, there was no information in the 
file of the Committee with respect to Mr. Silber, and there 
was no justification for issuing the subpoena to him at all. 

Mr. Hitz: Your Honor, we do not concede that probable 
cause need be shown despite the dicta in the Barenblatt 
case. It is true we show it very frequently so as to not 
even raise that legal question. Here we have shown and 
we have shown almost enough for an arrest warrant to 
have been obtained that is from information that had been 
received from a staff employee under the supervision of 
this witness. And if I could ask him a question that would 
elicit the information that it was represented that this 
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informant who said Mr. Silber had been a member of the 

Communist Party, was a person known in the past to have 
given reliable information, that would have been 

72 enough upon which to base either an arrest warrant 
or a search warrant. 

In addition to that in the Marshal case, 176 Fed 2d, 473 
in our Court of Appeals, the same question was raised on 
appeal and the record at the trial court showed that the 
reason why Mr. Marshal’s organization was called or had 
records subpoenaed and individuals called before the same 
un-American Activities Committee was for the reason that 
in the previous—that on the floor of the House the chair- 
man of the Committee on Un-American Activities for the 
previous session had made a speech in which it referred to 
the activities of Mr. Marshal’s organization, and indicated 
that there were subversive elements in the organization. 

The Court of Appeals in passing upon this precise 
point stated that speech on the floor of the House by a 
predecessor Committee chairman was sufficient cause to 
have called Mr. Marshal and the records. That falls far 
short of the testimony— 

The Court: It does not hold there must be probable 
cause. It is merely a question of how much cause. 

Mr. Hitz: No, it merely disposes of the point by saying 
that in the record we have it. It holds that it would be 
necessary but is not that strong. It is not as strong as the 
holding on that proposition. But we have shown it here. 
We have shown— 

The Court: I understand that. But since you have 
73 shown it does not the witness become subject to 
cross-examination on it? 

Mr. Hitz: Oh, yes, indeed so. But not to the extent of 
producing the notes, if there were any, of the staff member. 
Even if Mr. Arens himself had made notes of someone who 
had told him that Mr. Silber was a member of the Com- 
munist Party, those notes kept by this witness would not 
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be subject to cross-examination by Mr. Rabinowitz. And 
the Jenks case and the Jenks Statute do not hold that. 

In order for a requirement that the Government produce 
the notes in behind the testimony of a witness those notes 
must an acknowledgment by the person interviewed. That 
is a true statement. It is in the nature of a written state- 
ment acknowledged by the person who is making the state- 
ment and then the witness testifies on the stand that he 
has such a statement. That is subject to cross-examination 
and production but not where the witness on the stand is 
not the maker of the paper or statement or takes notes from 
it that are acknowledged. 

Mr. Rabinowitz: Your Honor, this has nothing to do with 
the Jenks case as I understand it. 

Mr. Hitz: It certainly does but you are going farther 
than the Jenks case. 

Mr. Rabinowitz: I am relying here on what seems to 
me to be a very element rule of cross-examination. The wit- 

ness has testified to certain facts. Counsel thought 
74 they were important enough to put the question. The 

witness answered the question. If counsel wants to 
strike the question and the answer from the record, then 
I am perfectly willing to withdraw my request here. But 
as long as the statement, namely— 

Mr. Hitz: I can shorten this and will make that request. 

The Court: Do you withdraw all testimony? 

Mr. Hitz: Oh, no. He said if I wanted to request— 

Mr. Rabinowitz: No, no, that the question you put and 
the answer that Mr. Arens gave on the record on direct 
examination be stricken then I am perfectly willing to 
abandon this line of cross-examination. As long as Mr. 
Hitz’s question and Mr. Arens’ answer remain on the 
record, I have a right to cross-examine. It may be that 
the witness has forgotten. It may be that the witness is 
confused this man Mr. Silber with somebody else. It may 
be that the witness is inaccurate. Whatever the facts 
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may be, I have a right by cross-examination to bring them 
out. 

Now I am asking whether there is in the files of the 
Committee some kind of substantiation of the witness state- 
ment which was that the Committee had cause to believe—I 
don’t know whether it was the Committee or Mr. Arens, 
had cause to believe that this man had information as to 
his membership in the Communist Party. I do not have 
to accept that. I want to challenge that statement, and 

I want to find out whether it is true. This is a 
75 simple matter of cross-cxamination. The fact that 

this may be security information has nothing to 
do with this situation as Your Honor knows. The Andol- 
sheck case and a long series of other cases gives under 
these circumstances the Government the option of pro- 
ceeding with the indictment but not the option of withhold- 
ing the information. 

The Court: I think the defendant is entitled to the 
information. I will order that it be produced, if they have 
any notes to indicate the basis upon which they formed the 
opinion that the defendant was a member of the Com- 
munist Party, they can produce them. If they do not then 
they can say so. 

Mr. Hitz: Might I ask the witness a couple questions 
which I think will give the evidentiary basis for the final 
objection that I want to make to this procedure. I do not 
think the evidence, according to the way Mr. Rabinowitz 
has stated his proposition, is sufficiently clear on it at 
the moment. 

The Court: You may proceed. 


Redirect Examination 
By Mr. Hitz: 


Q. Were you shown any notes or any written material 
to the effect that Mr. Silber had been a member of the 
Communist Party? A. No, sir. 
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Q. Was the information that you had to that effect 
76 transmitted to you orally? <A. Yes, sir. 
Mr. Hitz: I think that is the end of it, Your Honor. 

Mr. Rabinowitz: He said he had a file so let’s see what 
is in the file as to whether the Committee had probable 
cause, Not whether he thought they had probable cause. 
That is not the issue. 

Mr. Hitz: No, he was told there was the information. 
There is no rule of evidence to require this witness to pro- 
duce documents which he had not seen when he said he 
received oral information. 

The Court: I am still of the opinion that the request 
is proper and I will grant the motion of the defendant 
that it be produced. 


By Mr. Hitz: 


Q. Do you know whether there is any such written ma- 
terial to the effect that we have mentioned here, namely, 
that Mr. Silber had been a member of the Communist 
Party? A. No, Ido not. As a matter of fact I only said 
I surmised it over a period of time or something to that 
effect. 

Q. The ruling of the Court is that must be produced. 
A. I want to be sure that I understand the ruling of the 
Court, what the order is to be produced. 

The Court: Anything which you may have in writing 
which would support the conclusion which you reached 

that Mr. Silber was a member of the Communist 
77 ~~ +‘~Party at the time he was subpoenaed. Does that 
meet your request? 

Mr. Rabinowitz: Well, I would request that the file on 
Mr. Silber be produced for Your Honor’s perusal and if 
Your Honor finds written information in there going into 
this issue, then I think it ought to be produced for exami- 
nation by counsel. If Your Honor finds no such thing and 
will make a statement on the record to that effect then 
that will be satisfactory. 
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78 Mr. Hitz: Your Honor, I would like to record my 
opposition to the last asking. The first asking had 
to do with the production of any notes, whether they had 
been seen by Mr. Arens or not which contained the infor- 
mation that Mr. Silber had been a member of the Com- 
munist Party and the Court ruled that should be produced 
if it existed. 
The second asking is for the entire file and I object 
to that. 
The Court: I will sustain the objection. I will 
limit it to the question of any notes which he had 
before the subpoena. 


* * * * * * * * 
By Mr. Rabinowitz: 


Q. Mr. Arens, does the Committee keep a separate file 
with respect to each one of the witnesses who are called 
before it? A. I assume that I am not violating a Committee 
mandate. We are under a Committee mandate staff-wise 
not to diseuss our procedure beyond the general form and 
not to discuss the context of the file because we know the 
Communist Party is seeking this information. 

Q. Will you answer the question? A. Ask the question 
again. I don’t hesitate to ask to be sure I know what I 
am talking about here because this is a very delicate field 
I am put in. 

Mr. Rabinowitz: Will the stenographer read the question. 


(The reporter read the question.) 


A. Yes, sir. 

Q. Now isn’t it a fact, Mr. Arens, that the only kind 
of information that goes into that file is information with 
respect to the Communist Party membership or Communist 
Party activities or other so-called subversive activity with 
respect to the witness? A. No, sir. 

Q. Well what other kind of activity— A. I would not 
tell you under any circumstances. I would go to jail 


82 first before I would tell you what is in those files. 

Q. Do you have information in those files which 
goes beyond their so-called subversive activities? A. We 
have vital security information in there and we know that 
the Communist conspiracy is seeking by every device pos- 
sible to lay their hands on. We know they would— 

Q. Don’t argue, Mr. Arens, the lawyers will argue the 
matter. A. I am not not arguing. I am just making a 
pronouncement of what we have in those files, 

Q. Well, you are not making a pronouncement. I am 
asking you and you are refusing to make a pronouncement. 

Now let me ask again, Mr. Arens, whether you have in 
the files which are kept with respect to each witness, any 
information other than relating to the Communist Party 
membership, or subversive activities? Let us make it a 
little broader. A. Yes, sir, yes, sir, yes, sir. For example 
on the file we would have on any man. We would have not 
only—and this is not all the information we have in the 
file. We would have not only information about his Com- 
munist Party membership; we would have information 
about his educational background, what he had been, what 
he had done for the conspiracy, and all, 

Q. Well the information you would have in the file of a 

man is the kind of information that you would use 
83 in determining whether to subpoena a witness. Is 
that right? <A. Yes, sir, that is correct, 

Mr. Rabinowitz: Now I renew my request that the entire 
file be produced because I do not know what could be in 
that file other than information that goes to this question 
of probable cause. 

The Court: I will deny your motion, 

Mr. Rabinowitz: All right, if Your Honor wishes to 
recess. 


(Whereupon the Court recessed at 12:25 hours until 
2:30 P. M.) 
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AFTER LUNCHEON RECESS 


Open Court: 


Mr. Hitz: Your Honor, I would like the indulgence of 
the Court to permit me to ask Your Honor to reconsider 
the ruling for the production of documents as we are well 
acquainted with on the record that you required the pro- 
duction of before the luncheon recess. 


* * * * * * * Lt * * 


The Court: I do not think the Jenks Act applies 

to this situation, I think this witness has testified 

that the Committee had information causing them to be- 

lieve that this defendant was a member of the Communist 

Party. I think that the defense counsel has a right to 

explore that by way of cross-examination, including inquiry 

as to what information the Committee did have on the 
subject. 

I do not see any reason for changing my ruling at this 
time, 

Mr. Hitz: Now, I wonder if I could ask a question or 
two bearing upon the compliance or lack of compliance with 
Your Honor’s ruling? 

The Court: Yes. 


Redirect Examination 
By Mr. Hitz: 


Q. Mr. Arens, did you examine the records of the Com- 
mittee on Mr, Silber? A. Since the morning recess? 
Q. Yes? A. Yes, sir, I did. 
Q. And did you find it to consist of a file, so called? 
A. Yes, sir. 
Q. Was there any documents in that file that re- 
89 corded or yes, recorded any information with respect 
to whether or not Mr. Silber was alleged to have 
been a member of the Communist Party, which information 
in the file predated June 21, 1957? 
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Just answer there was or was not. A. There was. 

Q. And Your Honor with that I would like then to ask 
the witness what is the status of your efforts to comply 
with the order of this Court? A. Shortly after I returned 
to my office and examined the file, I ascertained that the 
Chairman of the Committee, Congressman Walter was then 
presiding on the floor of the House. 

I personally do not have floor privileges. By that I 
mean I do not have access to the floor. I called the floor 
and asked the page if he could get a message to the 
Congressman to see if he couldn’t excuse himself to come 
to the telephone. The page came back, he is a young fellow, 
and he said, he reached the conclusion in his own mind, 
that he couldn’t reach the Congressman. I waited a little 
while and contacted a man who does have floor privileges, 
that was about 2:00, and he went to the floor, he said he 
was coming on the floor, and he came back and got on the 
phone to me, and said the Sergeant of Arms had inter- 
cepted him enroute to the roster from which the Congress- 
man was presiding because they were in the process then 
of making a number of rulings and wouldn’t let him disturb 

him. By the time I concluded that conversation it 
90 was five minutes after 2:00 and I thought I better 

be getting back down here so I put on my hat and 
coat and left the office and here I am. 

To make a long story short, I have not actually contacted 
the Chairman, although I thought I made a reasonable 
effort to do so. 

Q. And am I correct in stating that in order for you 
to comply with the order of the Court, you must obtain 
the permission of your superiors, that is the Committee, 
and also before he could supply the material under the 
order of the Court, is it not true, he would have to get the 
permission of the full body of the House? A. That is my 
understanding although I am not thoroughly versed in 
the rules of the House that before House records can be 
produced the permission of the House has to be granted. 
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However, if the decision of the Committee would be 
negative, namely, that they would not produce the records, 
then they would not, of course, go to the House to have 
the House reaffirm that. 

Mr. Hitz: I see. Your Honor, I am still of mind and 
I wonder if you would correct me if Iam wrong. The order 
of the Court goes only to what we have established to be, 
documentation in the record made by a person other than 
Mr. Arens, which contains information concerning Mr. 
Silber’s alleged Communist Party membership prior to 

June 21, 1957? 
91 The Court: That is correct. 
Mr. Rein: Well, it isn’t limited to information 
not made by Mr. Arens. 

The Court: Well as I understand Mr. Arens he said he 
made no record himself. There are no records of his own 
in the Committee files. 

Mr. Hitz: That is correct and the only document that 
exists is the one that I brought out just now. 

The Court: That is right. 

Mr. Hitz: And Your Honor’s order has not gone beyond 
that to include all material in the file. 

The Court: That is correct. 

Mr. Rabinowitz: May we proceed now with cross-exami- 
nation or are you still holding this matter in reserve? 

The Court: Yes, you may proceed. 


Cross-Examination 
By Mr. Rabinowitz: 


Q. You have testified Mr. Arens concerning the general 
practice of the Committee and your staff in preparing for 
an investigation such as the present one, and I think you 
said after consultations with the Committee, you directed 
that the investigators go out and carry on the investigation 
in the field. Am TI right. A. That is substantially correct, 
yes, sir. A fair summary. 
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92 Q. And do these investigators report from time 
to time to you as to the status and results of their 
investigation? A. Yes, sir. 

Q. And do you direct their work? You supervise them? 
A. Well, yes, everybody works under the direction of the 
Committee but as my title as staff director, I do relay to 
them at least in theory, the directions of the Committee. 
That is correct. 

Q. Is it the practice of the investigators working under 
your general directions, to interview potential witnesses 
who are likely to be called by the Committee? 

Mr. Hitz: I object to that. I think it is immaterial. 

The Court: I will sustain the objection. 

Mr. Rabinowitz: Well, Your Honor I wanted to go into 
the question of practice of the Committee really as a back- 
ground to preliminaries to asking questions about this 
particular defendant, 

The Court: You may ask him about this particular 
defendant. 

Q. Did any of your investigators interview Mr. Silber 
before he was called? A. I am a little bit puzzled on how 
to answer that question. I know the answer to it, Mr. 
Rabinowitz. The difficulty I have is that since the noon 
recess I have read very carefully much of the files in 

this case and have now got information which de- 
93 rived from the file—not from any recollection of 

my own—I don’t know whether I ought to tell about 
what is in the files. 

Mr. Hitz: Mr. Arens, the question is whether or not 
that was done in this case—there was an interview of this 
witness. 

The Witness: I will have to go ahead further now, I 
guess. I have left the door partially open and say that 
I know— 

Mr. Rabinowitz: The answer is yes or not, was this 
witness interviewed. Answer the question yes or no. 
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The Witness: I am going to give my answer in my own 
way, namely, yes, he was according to what I have seen 
there and have seen in the course of the last two hours 
in the files. Not based upon my own recollection of a 
conversation or being a participant in the interview, 


By Mr. Rabinowitz: 


Q. And who was it that interviewed? 

Mr. Hitz: And again I object, Your Honor. I do not 
think the staff interview of this witness has anything at 
all to do with the materiality bearing on this question. I 
think it is the testimony that he gave. 


* LJ * * * * * * 
95 The Court: I will sustain the objection. 
By Mr. Rabinowitz: 


Q. Who is it on behalf of the Committee and the Com- 
mittee staff who determines which witnesses will be called 
in a particular investigation? A. It is not me. It is not 
made by the staff as such. Your question assumes a 

state of facts not in being, namely, that the deter- 
96 mination of who is to be called is not a staff function 

exclusively. The staff participates in that. The 
staff serves the Committee and that is its sole purpose 
for being, to serve the Committee. 

Q. Does the staff make recommendations as to who 
should be called? A. By the staff you are talking about 
myself as staff director. I confer with the members of 
the staff and in constant consultation with the Committee 
chairman. 

Q. Do you make any recommendations on who should 
be called? <A. Yes, sir, on many matters, including this 
particular item. 

Q. And did you recommend to the Committee that Mr. 
Silber be called? A. To the chairman, 

Q. That was prior to the issuance of the subpoena you 


62 


referred to a little while ago? Your testimony I mean a 
little while ago? A. I am sorry but your voice dropped. 

Q. Prior to the issuance of the subpoena that we dis- 
cussed a little while ago before the noon recess? A. Yes, 
sir. 

Q. And did your staff investigator interview other wit- 

nesses in connection with this investigation as well? 
97 A. Did the staff interview witnesses in addition to 
Mr, Silber? 

Q. Yes? A. Yes, I am quite certain they did. 

Q. That included witnesses such as Mignon and Fin- 
smith? A. I wouldn’t say specifically because I do not 
know but I know they interviewed other witnesses, yes, sir. 
And they attempted to interview this witness. 

Q. You say they attempted to interview this witness? 
A. Yes, they attempted to interview Mr. Silber, yes, sir, 
I know that. 

Q. Does it sometimes happen the Committee calls execu- 
tive sessions? A. I didn’t understand. 

Q. Does it sometimes happen that the Committee calls 
witnesses in executive sessions, I should say? A. I don’t 
understand what you mean by does it sometimes happen. 
Yes, it does, in executive sessions, yes, sir. 

Q. At which time witnesses are sometimes called? A. 
Yes, sir. 

Q. And are you familiar with the House rule with respect 
to that? A. Well let me see which rule you are referring to. 

Q. I am referring to Rule XI, subdivision 26M. Let me 

read that so the Court will also know what we are 
98 talking about also. If the Committee determines 

that evidence or testimony at an investigated hearing 
may tend to defame, degrade, or incriminate any person, 
it shall (1) receive such evidence or testimony in executive 
session. (2) Afford such person an opportunity volun- 
tarily to appear as a witness; and (3) Receive and dispose 
of requests from such person to subpoena additional wit- 
nesses, 


63 


You are familiar with that rule? A. Let me see that 
again. I want to be sure that I follow the context of it. 
Yes, the Committee follows that practice incorporated in 
this rule in a number of instances where we have the 
Committee makes a determination that the facts as sug- 
gested in the Rule would be applicable in that particular 
case, 

Q. Did you consider— A. Of course, it is based upon 
the concept which the Committee has and we are not ex- 
posing for the sake of exposure. 

Q. Did the Committee consider calling this witness in 
executive session because the information in its possession 
indicated that an open hearing might tend to defame, de- 
grade, or incriminate him? 

Mr. Hitz: Please don’t answer. I object because it is 
immaterial. 


* * *. * * * * 
The Court: I will sustain the objection. 
By Mr. Rabinowitz: 


Q. In any event Mr. Silber was not called in executive 
session? A. No, because the Committee did not determine 
the elements applicable to the Rule to be applicable in his 
case, 

Q. When you say the Committee did not determine? A. 
It did not determine that the elements applicable in the 
Rule would apply to Mr. Silber. 

Q. You mean it didn’t consider the question? A. 
100 It didn’t make that determination. 

Q. Didn’t it consider it either way? A. In the 
language of the Rule it did not make that determination. 

Q. Well did it make a determination that it would not 
incriminate him? A. No it doesn’t attempt to make deter- 
minations as to which it doesn’t have any obligation to 
make or reason to make. 

Q. It made no determination at all on the subject? A. 
No, there was no determination made by the Committee 
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that in this particular case the elements specified in the 
Rule would be applicable to Mr. Silber. 

Q. Did the Committee consider this question at all? 

Mr. Hitz: I object. 

The Court: The objection sustained. 

Q. After the testimony of Mr. Silber did you prepare 
any report for the Committee in connection with his testi- 
mony, any written report, I mean? 

Mr. Hitz: Iamsorry. Will you read the question to me? 


(The reporter read the question.) 


Mr. Hitz: I object, Your Honor. 

The Court: The objection sustained. 

Q. Did you at any time after Mr. Silber testified prepare 

any written reports either for the Committee or for 
101 The United States Attorney in connection with this 
ease? A. Do you mean did I do it personally? 

Q. Yes? A. No, I did not personally, no, sir. 

Q. Did you direct anyone? A. With the possible qualifi- 
cation in the front of the testimony in each volume we 
issue, we have a synopsis of the testimony and I may 
have participated in the preparation of the synopsis, I 
couldn’t say. That is and in the Annual Report we had 
as evidence of this case here today, we had alluded to the 
Communist penetration of the Communications Facilities 
and I participated in the preparation of that. 

Q. Did you prepare for Mr. Hitz or for the United 
States Attorney’s Office, any written statement or memo- 
randum relating to this indictment? A. Do you mean, 
did I personally? 

Q. Yes. A. The answer to that question is no. Ex- 
cuse me. 

Mr. Hitz: Just a minute. I object to that, Your Honor. 
It is irrelevant and immaterial and if the Court rules in 
my favor I would like the answer to go out and I want to 
move for that, 

The Court: No, I will overrule the objection. 
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A. The answer to that question is no and I emphasize 
that I did not personally. 
102 Q. Was any statement for Mr. Hitz prepared 
under your supervision? A. No, sir. 

Mr, Hitz: I object. 

Mr. Arens, will you please give me a chance to object. 

The Witness: I beg your pardon. 

The Court: Overruled. He has answered now. 

Q. Did you sign any statement or submit in your name 
any statement to Mr. Hitz in connection with the proceed- 
ing before us here? Whether it was prepared by you or 
by someone else? A. I don’t believe I did. I have no 
recollection of doing so. The reason I must explain that 
I am not the staff man who works on the contempt cases. 
It is the counsel who does that. 

Q. Do you recall—I am now referring to statements 
that you either wrote or adopted as your own and which 
were given to counsel for the United States for the purpose 
of preparing for this case? A. As I say I have no recollec- 
tion of it. When I say a document is my own I want to 
be sure that I don’t misconstrue what you mean by that. 
The counsel to the Committee is 'a subordinate to myself 

in that I am staff director, but he handles without my 

103 immediate supervision all of the contempt matters. 
Q. You did consult with Mr. Hitz in preparation 

of your testimony here, didn’t you? A. Oh, of course. 

Q. In the course of that preparation you submitted no 
written memorandum to him? 

Mr. Hitz: Your Honor, I object to that. It has nothing 
to do with the trial of this case or this witness’ testimony 
if he gave me any written document. 

Mr, Rabinowitz: It might, Your Honor. It might come 
squarely under Section 3500, 

Mr. Hitz: That is not the question. 

Mr. Rabinowitz: Yes, it is. 

The Court: Yes, I will overrule the objection. 

A. The answer to that question is no. 
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Q. You recall Mr. Silber’s testimony and I assume you 
have read it in preparation of your testimony here today? 
A. Yes, sir, and I read it in the proceedings today. 

Q. And you recall at one point in his testimony, it is on 
page 1498 of Part I, I don’t know what page it is on in the 
exhibit before the Court, Mr. Silber said that he declines 
to answer a question on the grounds set forth in the deci- 
sion of the Supreme Court in the Watkins and Sweezy 
cases and the statement filed with the Committee by Mr. 

Grumman on July 18, do you recall that testimony, 
104 doyounot? A. I see it now, yes, sir. 
Mr. Hitz: Would you give me the page number, 
please? 

Mr. Rabinowitz: Page 1498. 

Q. Were you at that time familiar with the Grumman 
statement which had been filed with the Committee on July 
18? 

Mr. Hitz: Excuse me, I object. It is irrelevant and 
immaterial. 

Mr. Rabinowitz: Your Honor, the witness in the course 
of his testimony sought to incorporate by reference, a docu- 
ment which had been introduced into a previous hearing. 
I do think that should be part of the record in this 
case and part of his answer. 

The Court: How would this witness be able to make 
it a part of the record? 

Mr. Rabinowitz: I would like to get him to identify the 
statement. 

The Court: I will overrule the objection. 

Mr. Rabinowitz: Will the reporter read it back? 


(Reporter read the question.) 


A. I presume I was. Or, I assume I was. I guess I was. 
I don’t recall it at all. 

The Court: Were you present when Mr. Grumman 
testified? 

The Witness: Yes, sir, I was present when he submitted 
the statement but I do not presently recall whether 
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105 Iread the exchange we were then having with Mr. 
Grumman. 

Q. Well, you read it at some time or other, didn’t you? 
‘A. I don’t know whether I did or not. 

Q. Well, I would like to call your attention to the docu- 
ment which I think you have in your hand? A. I have 
found the Grumman statement here on 1441. 

Q. 1441? A. Yes. 

Q. That is the statement submitted by Mr. Grumman 
at that hearing? <A. Yes, sir, yes, sir. 

Q. On July 18? A. Yes, sir, that is correct, yes, sir. 

Mr. Rabinowitz: Well, Your Honor, I would like to offer 
it into evidence and perhaps the easiest way would be to 
read it into the record. Otherwise, of course, I would have 
to tear it out of here. 

The Court: Do you have any objection to his reading it? 

Mr. Hitz: Yes, I do. I don’t think—I think that Mr. 
Silber adequately made his objection without the necessity 
of reading Mr. Grumman’s statement. I think there was— 


. *” * * * * s * * * 


110 The Court: I do not believe that testimony re- 

flected an acquiescence by Mr. Silber in the ruling 
of the chairman. I think he is entitled to include it in this 
record the Grumman statement and if you want to you 
may read it into the record. 

Mr. Rabinowitz: Thank you, Your Honor. 

111 I have conferred with counsel, in the light of the 

decisions of the United States Supreme Court in 
the Watkins and Sweezy cases. I am advised by counsel 
that the powers of this committee are strictly limited, 
especially when the committee seeks to compel a witness 
to testify ‘‘about his beliefs, expressions or associations.”’ 
Such questioning, said the Court, constitutes governmental 
interference with free speech, press and assembly. The 
court further pointed out that a committee may not call 
witnesses just to expose or punish them but only for a 
necessary legislative purpose. So, said the Court, the 
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protected freedoms of free speech and assembly ‘‘should not 
be placed in danger in the absence of a clear determination 
by the House or the Senate that a particular inquiry is 
justified by a specific legislative need.’’ 

And further the Court said, ‘‘We start with several basic 
premises on which there is general agreement. The power 
of the Congress to conduct investigations is inherent in 
the legislative process. That power is broad. It encom- 
passes inquiries concerning the administration of existing 
laws as well as proposed or possibly needed statutes. It 
includes surveys of defects in our social economic or politi- 
cal system for the purpose of enabling the Congress to 
remedy them. It comprehends probes into departments of 
the Federal Government to expose corruption, inefficiency 
or waste.’’ 

‘‘But, broad as is this power of inquiry, it is not un- 

limited. There is no general authority to expose the 
112. private affairs of individuals without justification 

in terms of the functions of the Congress. This was 
freely conceded by the Solicitor General in his argument 
of this case. Nor is the Congress a law enforcement or 
trial agency. These are functions of the Executive and 
Judicial departments of Government. No inquiry is an 
end in itself: it must be related to and in furtherance of 
a legitimate task of the Congress. Investigations con- 
ducted solely for the personal aggrandizement of the in- 
vestigators or to ‘punish’ those investigated are inde- 
fensible.’’ 

Further in the same decision, the Court said, ‘Kilbourn 
against Thompson teaches that such an investigation into 
individual affairs is invalid if unrelated to any legislative 
purpose. That is beyond the powers conferred upon the 
Congress in the Constitution. United States v. Rumely 
makes it plain that the mere semblance of legislative pur- 
pose would not justify an inquiry in the face of the Bill 
of Rights. The critical element is the existence of, and 
the weight to be ascribed to, the interest of the Congress 
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in demanding disclosures from an unwilling witness. We 
cannot simply assume, however, that every Congressional 
investigation is justified by a public need that overbalance 
any private rights affected. To do so would be to abdicate 
the responsibility placed by the Constitution upon the judi- 
ciary to insure that the Congress does not unjustifiably 
encroach upon an individual’s right to privacy nor abridge 

his liberty of speech, press, religion, or assembly.’’ 
113 The sub-committee asserts that it has been author- 

ized by the committee to conduct this investigation. 
But that does not meet the test laid down by the Supreme 
Court—namely, that the House of Representatives make 
such an authorization. So far as I know, the House has 
never authorized this investigation either before or after 
House Resolution 5 was declared by the Supreme Court 
in the Watkins case to be unconstitutionally vague. 

Now, as to the question of security in the communica- 
tions industry: 

Some of the communications monopolies have attempted 
to make my organization and its members targets of special 
repressive legislation. They point to the nature of the 
industry and its importance to the national defense. 

The fact is that special legislation has existed for many 
years to protect the national interests in the communica- 
tions industry. The Federal Communications Act of 1934 
makes it a criminal offense for anyone to divulge the 
contents of a telegraph or cable message, or to commit 
sabotage. Severe penalties are provided for acts in viola- 
tion of this law, and yet there is no record of any member 
of my organization or any other union in this industry, 
so far as I know, having been charged with, let alone 
convicted, of violation of the law. 

As to the record of my organization in the fight for the 

national interest, we are ready and willing and anx- 
114 ious to match it with any group of employers, gov- 
ernment agencies, or anyone else. In war or peace 
there is no group of employees in the United States, and 
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no group of any kind, with a better record of devotion 
to the interests of our country. In fire, flood, or disaster 
on land or sea, members of our Union have written an 
heroic record. That has been attested to by many people 
in high places over the years. 

During World War II our union proposed, and the Gov- 
ernment adopted, the American Communications Associa- 
tion Safety and Anti-Espionage Plan to guarantee safety 
of communications and convoys at sea. Commander E. N. 
Webster (once a commissioner of the FCC) speaking for 
the Commandant of the Coast Guard, said of ACA with 
respect to this plan: ‘‘The thorough study made by the 
ACA of the complex problem of providing, in time of war, 
greater protection of life and property at sea is most com- 
mendable and the suggestions of the union have guided the 
various Government agencies in providing those vitally 
needed protective measures.”’ 

General Dwight D, Eisenhower, in response to a no-strike 
pledge of our union during the War, spoke as follows: ‘All 
ranks of the Allied forces are deeply grateful for your 
pledge of continued cooperation. We fully appreciate the 
vital part played by all groups affording communications.”’ 

We could quote dozens of other distinguished Americans 

and newspapers in a similar vein. 
115 In peacetime, similarly, ACA has not only fought 
in the interests of its members as part of the general 
national public interest, but has been an effective and some- 
times the only voice against attempts of the telegraph 
communications monopoly to impose higher rates and to 
curtail service to thousands of communities. 

Similarly, we are engaged in a continuing struggle to 
defeat the current attempts to secure a merger of inter- 
national communications by creation of a monopoly; the 
chief advocate of such merger being Admiral Ellery Stone 
of AC&R. Our opposition to this is based on our convic- 
tion that the national defense, the general public interest 
and the interest of the employees would be adversely 
affected by the creation of such a monopoly. 
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In the light of our record of steadily raising the average 
wages of telegraph workers for the past 20 years, securing 
paid vacations, improved pensions, higher sick benefits, 
night differentials, daily overtime and other premium pay, 
and job security, it is not surprising that the corporations 
in this industry initiate and support legislation designed to 
destroy our union and all other labor unions which serve 
the interests of the American working people. 

Finally, because there has been reference in these hear- 
ings to the possibility or potentiality of espionage or sabo- 
tage in this industry, I wish to make it clear that I have 

never heard of any worker, in any section of the 
116 industry, being engaged in or even charged with, let 

alone indicted or convicted on a charge of espionage 
or sabotage. 

And so, with all respect to this committee, acting on 
the advice of counsel, I shall decline to answer questions 
concerning my beliefs, expressions or associations on the 
ground that such questioning constitutes an interference 
with my rights under the first amendment to the Constitu- 
tion and that such questioning is beyond the jurisdiction 
of the committee. The enabling resolution itself is an 
unlawful delegation of power to the committee. Moreover, 
I do not believe that any such questioning can be pertinent 
to any legitimate inquiry by the committee under its en- 
abling resolution. 

That is the end. 


By Mr. Rabinowitz: 


Q. Mr. Arens, you have stated, have you not, that the 
purpose of this investigation, as set forth in the resolution 
of the Committee, was to investigate, among other things, 
Communist infiltration into the Communications industry 
and the activity of the Communist Party in the communica- 
tions industry and possibilities of espionage or sabotage 
in the industry. Is that right? 

Mr. Hitz: By way of objection, I wonder—I am sorry, 
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has in mind the question. In effect it is, did you so testify? 
Do I understand that correctly, Mr. Rabinowitz? 
117 Mr. Rabinowitz: That is the question. 
Mr. Hitz: Now did you hear his question and do 
you understand it to be, did you so testify? 

The Witness: The question is a little vague. The ques- 
tion as I understand it, is did I testify that the opening 
statement or the resolution of the Committee said certain 
things. The record, of course, will speak for itself on 
what the opening statement or the resolution contains, 
appearing on page 1378 is the opening statement of the 
chairman, and the resolution of the Committee appears 
on page 1377. 

Mr. Rabinowitz: I will rephrase the question if it is so 
confusing. 

Q. The resolution adopted by the Committee on July 10, 
1957, was a resolution which approved and authorized the 
holding of these hearings? Is that right? A. That is the 
resolution on page 1377. 

Q. Well, I am reading from page 1467. I assume it is 
the same resolution? A. This is the resolution as adopted 
on July 10. Yes, sir. 

Mr. Hitz: Which one are you looking at Mr. Arens? 

The Witness: I am looking on page 1377 of Part I. 

The Court: Is that the same resolution on page 5 of the 
proceedings involving Bernard Silber? 

The Witness: I do not have that before me so I 
118 = couldn’t say. 

Mr. Rabinowitz: I am sure it is, Your Honor. 
There is only one. 

The Court: July 10, 1957? 

Mr. Hitz: We believe it to be too, Your Honor. 

Q. And the purposes of the investigation are set forth 
in that resolution, are they not? A. Yes, sir. 

Q. Can you state why you did not question Mr. Silber 
concerning the subject of that resolution? 
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Mr. Hitz: I object. 

The Court: Objection sustained, 

Q. Did you question Mr. Silber concerning the possibili- 
ties of sabotage in the communications industry? 

Mr. Hitz: I object. 

The Court: Objection sustained. 

Q. Did you question Mr. Silber concerning any of the 
activities of the Communist Party in the communications 
industry? 

Mr. Hitz: I object. 

The Court: Objection sustained. I assume the record 
shows what he did question him about. 

Q. Why did you not question Mr. Silber concerning the 
activities of the Communist Party in the communications 
system? 

Mr. Hitz: I object. 

The Court: Objection sustained. 
119 Q. Why did the Committee limit its questioning of 
Mr. Silber to the names of other persons even though 
he testified he had been a member of the Communist Party 
himself? 

Mr. Hitz: I object. 

The Court: The objection is sustained. 

Q. At the time you questioned Mr. Silber or the Com- 
mittee questioned Mr. Silber, concerning the membership of 
other persons in the Communist Party, the questions which 
are the subject of the indictment here now, did you have in 
the records of the House Committee, through the testimony 
of other witnesses, any information on the alleged Party 
membership of officers of the American Communications 
Association? <A. Yes, in public testimony a number of 
these people, including Joseph Selly, president, Joseph 
Kehoe, secretary and treasurer, Dominick Panza, inter- 
national vice president, Charles Silberman, editor of the 
ACA News, and others had been identified by competent 
live witnesses under oath as persons known by them to be 
members of the Communist Party. 
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That was public testimony. 

Q. Did you credit that testimony? 

Mr. Hitz: I object. 

The Court: Objection sustained. 

Q. Aside from the persons you have named, who else 

do you remember were identified? A. I do not 
120 recall. 

Q. Do you recall whether there were other officers 
who were so identified? A. I think these are the officers 
that I just called off. The president, seeretary-treasurer, 
vice president, and the editor of the ACA News. I am not 
at the moment,— 

The Court: He said were there any others. 

Q. Were there any other officers? A. I don’t believe 
there are any other officers. 

Q. Well, are there any other past officers? A. I don’t 
recall. 

Q. Do you remember a reference to Josephine Timms? 
A. Perhaps I could refresh my recollection. 

Q. Well, I will try. You can look at page 1416, I believe 
of Part I, which is the testimony of Mr. Mignon. Does 
that refresh your recollection with respect to Josephine 
Timms? Almost half way down the page? <A. Yes, the 
record again speaks for itself that he testified—Mr. Mignon, 
that he knew Josephine Timms to be a member of the 
Communist Party or to be a Communist. Yes, sir. 

Q. And he testified also as to many other local officers 
of the ACA, didn’t he? A. That is correct, yes, sir. 

Q. And had you received—incidentally, another witness 
named Greenberg also corroborated this testimony, 

didn’t she? 
121 Mr. Hitz: I object. 

The Court: What is the objection on? 

Mr, Hitz: I don’t think that it is relevant or material 
that one witness corroborated another before the Com- 
mittee because the Court, and I do not think any appellate 
court, could say up to a certain point inquiries can be made 
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but beyond that and one corroboration you cannot go. 
There must be the materiality and I say that is not suffi- 
cient materiality. 

The Court: I think it is material and I will overrule the 
objection. 

Q. Will you answer the question, Mr. Arens? A. The 
question is if Concetta Greenberg likewise— 

Q. Yes, identified most of these same people as members 
of the Communist Party? 

The Court: I am not suggesting that the Committee did 
not require further corroboration, 

A. I don’t challenge it. I don’t have a present recol- 
lection of it but the record here again speaks for itself. 

Q. Well, why don’t you look at it? You have it in front 
of you, Mr. Arens, A. Well, according to this transcript 
here she was a member of the Communist Party and did 
in the course of her testimony tell about other persons 
whom she knew as members of the Communist Party. It 

would be a conclusion on my part to say she corrobo- 
122 rated the testimony of another witness without com- 
paring it. 

Q. Well you just look at the bottom of page 1507 for 
example. <A. Yes, I see here that she did testify that she 
knew other members of the Communist Party, other mem- 
bers of the American Communications Association as 
members of the Party, namely, Selly, Kehoe, and Sieben- 
berg. I don’t know whether Siebenberg was identified in 
this record by Mignon or not. I would take your word if 
you said he was. 

Q. And Townsend? A. Townsend, yes. 

Q. And as a matter of fact there were other witnesses 
at that hearing who similarly testified to the Communist 
Party membership of numerous officers? A. Yes, in general 
I can agree with you. I don’t want to be in a position of 
trying to say they corroborated the testimony of another 
witness in toto. The general theme that you are pursuing 
I ean certainly concur in what you are saying, namely, 
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that there were a number of witnesses who swore they had 
been in the Communist Party and while in the Party knew 
a number of people, sometimes duplicating the testimony 
of others, who had been Communists. 

Q. And these people included many of the officers of 

ACA? <A. The persons who were identified as the 
123 Communists, yes, sir, were ACA officers, yes, sir, that 
is correct. 

Q. And that included the testimony of Mr. Finsmith and 
Mr. Iannucci, and Mr. Solga, and Mr, Rothbaum as well 
as Mrs. Greenberg? A. Speeking in general terms, I concur 
in what you are saying, yes, sir. 

Q. Aside from the testimony of these witnesses did you 
have in the files of the Committee on Un-American Activi- 
ties, other information concerning the political activities 
of Communist Party membership of officers of ACA? Just 
answer yes or no. I am not going to ask you to produce it. 
A. Well, I won’t at any time concede that Communist 
Party activities are political activities. That is what the 
Communist say. We had considerable information and 
do have it now of the subversive activities, Communist 
activities, treasonable activities, un-American activity, of 
people in the ACA and the officers of ACA, yes, sir. 

Q. In addition to the testimony that was brought out 
at this hearing? A. This particular hearing. Oh, yes, sir. 
As I said, I have been in this prior to the time I came with 
the Committee on Un-American Activities. We had hear- 
ings on the other side in which we were in the same general 
field which we did not explore, in some facets, as thor- 

oughly, I don’t believe, as we did here. 
124 Q. You used the expression un-American activity 
in an answer of yours a moment ago, would you 
define that term for me? 

Mr. Hitz: I object. 

The Court: I will sustain the objection. 

Mr. Rabinowitz: The witness used the term. 

The Court: We are going a little far afield here. 
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Q. By the questions which are the subject of this in- 
dictment, Mr. Arens, what information did the Committee 
expect to get from this witness that it had not already 
received from Mignon, Finsmith, Greenberg, Solga, Roth- 
baum, Iannucci, and the other persons who supplied the 
information in the files of the Committee? 

Mr. Hitz: I object. 

The Court: The objection is sustained. 

Mr. Rabinowitz: Your Honor, it goes to the question of 
pertinency. 

The Court: The objection is sustained. 

Q. What legislative purpose would have been served by 
the answers to the questions which are the subject of this 
indictment? 

Mr. Hitz: I object. 

The Court: Objection sustained. 

Mr. Rabinowitz: Your Honor, subject to the matter we 
left open a little while ago, I have nothing further. 


125 Redirect Examination 
By Mr. Hitz: 


Q. Mr. Arens, Mr. Rabinowitz asked you a question 
about the resolution of July 10, which is contained in 
Government’s No. 4, I would like to ask you whether that 
did authorize this communications investigation, so-called, 
or did it merely document the fact that it had heretofore 
been authorized? 

Mr. Rabinowitz: I object. 

The Court: The objection is sustained. 

Q. Mr. Arens, at what time did the Committee originally 
authorize this investigation in the communications in- 
dustry? 

Mr. Rabinowitz: I object, Your Honor. 

The Court: Do you mean formally authorized? The 
first formal resolution as I understand it is July 10. 

Mr. Hitz: Well this is the first documentation. 

The Court: The first documentation? 
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Mr. Hitz: On cross-examination Mr. Rabinowitz asked 
a question which the witness rather rapidly replied to in 
the affirmative that this was the authority for it. I am 
trying to bring out the situation with respect to that, 
whether it was the authority for it or whether it was merely 
the documentation of the authority for it. Your Honor, I 
think there is a little difference there. 

The Court: He may answer. I think I understand his 

testimony but if it is not clear he may answer. 
126 Mr. Hitz: I was merely trying to clarify something 
that happened on cross. I think his direct is clear. 

A. Well— 

Q. Mr. Arens, did the resolution of July 10th authorize 
the—did it initially authorize this investigation or had 
the investigation been authorized prior to that? A. It 
had been authorized prior to July 10th by the Committee. 
But this is the formal documentation, as you said there 
a moment ago, which is read and put into the record at 
the hearing itself. 

Q. And was that earlier authorization prior to June 21, 
1957? A. Yes, sir. 

Mr. Hitz: Thank you. 


Recross Examination 
By Mr. Rabinowitz: 


Q. Was there any resolution adopted by the Committee 
evidencing this so-called earlier authorization? A. If by 
resolution you mean a formal printed resolution the answer 
is no. If by resolution you mean expression or the will 
of the Committee in the composite in the aggregate, the 
answer is yes. 

Q. Was there any action taken by the Committee with 
respect to this so-called authorization of the investigation 

which was noted on the Committee records in com- 
127 _— pliance with the House Rule that I referred to awhile 
ago? A. When you say compliance with the House 
Rule that causes me to have to read the House Rule to 
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see whether or not—in my judgment what happened was in 
compliance with the House Rule. 

Q. All right. Yes, I am referring to Rule XI, subdivision 
26B which says: Each Committee shall keep a complete 
record of all committee action. Such record shall include a 
record of the votes on any question on which a record 
vote is demanded. A. Yes. There is no matter on which 
a record vote was demanded pertaining to this investigation 
which the Committee exercised or proceeded to have a 
record vote, 

Q. Well, I am not referring to the second sentence. I 
am referring to the first sentence of the Rule which says: 
Each Committee shall keep a complete record of all Com- 
mittee action. Now, is there a record of Committee action 
authorizing this investigation prior to the resolution of 
July 10th? <A. If you will let me respond this way. The 
Rule says— 

Q. Can’t that question be answered either yes or no? A. 
Give me the question again. I may be a little bit too 
particular here. I don’t mean to be. 

Mr. Rabinowitz: Will the secretary read it? 

The Witness: I just don’t want to be in the position— 

Mr. Rabinowitz: Let the stenographer read the 
128 = question. 


(Reporter read the question). 


A. I do not believe so. 

Q. Can you find out for us, Mr. Arens? A. I would be 
morally certain that there is no such formal record because 
this is the formal record that I have here. If you take 
the Rule that you allude to there and take it not out of 
context you will see—not one sentence out of context you 
will see that the Rule is applicable to Committee actions 
which require formal votes. If the Rule is taken literally 
it means that every Committee action, including walking 
in and out the door, scribbling notes, and the like, which 
would be ludicrous. 
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Q. Now you are a member of the Bar. A. I certainly 
am, yes, sir. 

Q. And do you think that the Rule which says that 
each Committee shall keep a complete record of all Com- 
mittee actions would require the Committee to keep a record 
of people walking in and out of the door? A. No, sir, 
I do not but I am only suggesting that the only type of 
record which the Rule requires, when read in its complete 
context, not just one sentence taken out of context, is a 
record of the actions of the Committee requiring a— 

The Court: I do not see the necessity for arguing 
129 this point. The Court is familiar with the Rule. 
As I understand it you say there was no record of 

the action taken by the Committee prior— 

The Witness: That’s correct. 

The Court: —to the resolution of July 10? 

The Witness: That’s correct. 

The Court: Is that right? 

The Witness: Yes, sir, yes, sir. 

The Court: All right. 

Mr. Rabinowitz: That is all, Your Honor. 

Mr, Hitz: That is all, Your Honor. 

The Witness: May I find out about my status on the 
direction of the Court to produce some records? 

The Court: I think you better find out whether you 
can produce them tomorrow morning. 

The Witness: I would like to inquire of the Court if 
I have leave of the Court to have some liberty to make 
inquiry of the Committee on this? I am under a mandate 
of the Court to produce these records and I— 

The Court: You may proceed now and let me know 
tomorrow morning how much progress you made. 

Do you have anything further at this time, Mr. Hitz? 

Mr. Hitz: Not at this time, Your Honor. 

The Court: The witness is excused. (Witness left the 
stand.) 
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132 Redirect Examination 
By Mr. Hitz: 


Q. Mr. Arens, are you able at this time to tell us what 
oceasioned the Committee’s first interest in Mr. Bernard 
Silber, to your personal knowledge? 

Mr. Rabinowitz: I object, Your Honor. I thought the 
witness had already testified to that. 

The Court: He may answer. 

A. The interest of the Committee in Mr. Silber stemmed 
from the information which the Committee acquired that 
Mr, Silber was engaged as one of the employees who was 

connected with the American Communications Asso- 
133 ciation, who had access in his work to Government 

coded messages or Government messages whether 
coded or not, I don’t recall at the instant. 

He then being one of those persons who was allied with 
ACA, who had access to Government coded messages, we 
checked in what we call our public files the names of those 
persons and discovered that Mr. Silber had been involved 
in litigation in which he was alleged to have been in general 
terms, a Red. That precipitated our interest in him from 
which we sought to seek other information. 

Q. Now from the public file or the public files from which 
you said it was indicated he was ‘‘Red’’, Can you tell us 
the source of that piece of information? A. Yes, sir, 
the New York Times had an article in 1940 telling about 
litigation and I have a copy of it with me, telling about 
litigation between the American Labor Party and certain 
persons who, according to the context of the article, were 
Communists or allied with the Communist Party. 

This article listed the names of all the defendants, in- 
cluding the names of the defendant in our proceeding here 
today. That was the item which gave us an alert that we 
should look further. 

Q. Now then the term Red which you just used, is that 
your expression or is that the expression used in that New 
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York Times article of 1940? A. It is the expression used 

in the article or in the article or in the caption to 
134 the article and in the body of article, I have a copy 

of it with me now. Now in the body of the article 
there appeared other information respecting an alleged 
infiltration of the American Labor Party by members of 
the Communist Party. And the article said in effect that 
a number of members of the Communist Party had infil- 
trated the American Labor Party and a number had done 
other acts which would at least arouse an interest in an 
investigation such as our own; that that person would be 
one whose activities we would want to explore. 

Q. And as I understand it you already had information 
that he was employed by the Western Union and a member 
of the ACA which was a union in the industry? A. That 
is correct, yes, sir. 

Q. To your knowledge, was the Committee possessed 
of that information prior to the time to the issuance of 
the subpoena for Mr. Silber on June 21, 1957? A. Yes, sir. 

Q. Did you have knowledge of those matters for infor- 
mation? A. Yes, sir. 

Q. Did they play any part in your recommendation to 
the chairman that Mr. Silber’s name be included among 
those to be subpoenaed for the communications hearings? 

A. Yes, sir. A decisive part, I should say. 
35 Q. What? A. A decisive part, I should say. 

Mr. Hitz: Your Honor, on this information we 
submit that we have shown sufficient reason for the Com- 
mittee to have called Mr. Silber, and we offer that and ask 
the Court so to rule, and J think, however, that Mr. Rabino- 
witz would be entitled before the ruling to cross-examine 
Mr. Arens on this information and testimony that he has 
given today. 

And when he has concluded I would again ask the Court 
to rule that that would have been sufficient reason for the 
Committee to have called Mr. Silber before the Committee. 
If Your Honor doesn’t care to make a definitive ruling at 
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that time, we are prepared to rest upon that information. 
We feel that it is more than sufficient. I will urge the 
point again and I can invite Your Honor’s attention to 
the law and the facts stated in the Marshal case, as being 
more than an ample precedent of the sufficiency for the 
reason to call Mr. Silber. 

And I may say that we are confident that this informa- 
tion presented today in this testimony would be sufficient 
so we might be precluded from compliance with the order 
of yesterday, that we produce a Committee intra-staff 
document. This is in the nature of cither public information 
such as the New York Times or other information which 
the Committee is prepared to produce and has produced 
in the testimony of Mr. Arens so we have that purpose in 
mind. 

The Court: You may cross-examine. 


136 Recross-Examination 
By Mr. Rabinowitz: 


Q. Mr. Arens, when you first discovered this information 
with respect to the fact that Mr, Silber was a member of 
ACA with access to coded messages? A. It was either 
late in 1956 or very early in 1957. 

Q. And what was the source of that information? A. 
The Western Union Telegraph Company. 

Q. Was that who in the Western Telegraph Company? 

Mr. Hitz: I object. 

The Court: The objection is overruled. 

A. I couldn’t tell you because I do not know. 

Q. Was that reported to you by one of your investi- 
gators? A. Yes, sir. 

Q. By whom? A. I couldn’t tell you. I could tell you 
it was either one of two investigators. It was either Mr. 
Russell or Mr. Jones because both of them were working 
on the project. 

Q. Was that the subject of a memorandum, any written 
memorandum in the Committee’s files? A. No, sir, it was 
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not. It was the subject—well, I will tell you what happened 
if it will be clarified. 

Q. What was it—written? A. No, sir, it was not. There 

is a writing on it. I don’t want to be— 
137 Q. There is a writing on it? A. Yes, sir. 
Q. In the Committee’s files? A. Yes, sir. 

Q. I would like to have that writing. A. I have that 
writing with me right now. What this is, is a photostat 
of an employee’s service record which was supplied to 
an investigator of the Committee, who in turn, laid it 
before me of Bernard Silber. 

Q. May I have it? A. Yes, sir. (Witness passed docu- 
ment to counsel.) 

Mr. Rabinowitz: Your Honor, may this be marked De- 
fense Exhibit 1 for Identification. 

The Deputy Clerk: Defendant’s Exhibit 1 for Identifi- 
cation. (Document marked for Identification.) 

Q. Now Mr. Arens, I understand that this photostat is 
a photostat taken from the files of the Committee? A. No. 
That is the document in the Committee files. 

Q. I am sorry. This is a photostat and the photostat 
was taken from the Committee files? This document that 
I am holding in my hands? A. Yes, sir, that was taken 
from the Committee files, the document you have in your 
hands. I did not photostat it. But it is in the Committee 
files, the physical document that you have in your hands 

now, yes, sir. 
138 Q. And this is one of the documents that you relied 
on in determining to call Mr. Silber? A. That was 
the start. I don’t want to say that I relied on that docu- 
ment per se. As I explained, I better make it clear here, 
so you don’t have a misconstruction of the significance 
of that document. 

In anticipation of the expiration an investigation by the 
Committee, we sought to find out who, who are connected 
with the Communist control of the American Communica- 
tions Association had access to government messages. In 
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order to ascertain that fact as a starting point, we had 
either two sources from which we could get that informa- 
tion, either ACA itself, which, of course, wouldn’t give 
us the time of day or the company. 

We went to the company and requested from the com- 
pany the names of and what information the company had 
on persons who had access to Government coded messages 
or Government messages. The investigator returned with 
that document which you have in your hand now, giving 
the employment record of Silber. But that document 
does not show anything about any Communist connections. 
Then we took that document, together with others, and 
checked against what we call our public files which gears 
us into public documents and the public document— 

Q. All right. Let us confine ourselves to this for 
139 the moment. A. All right, 

Mr. Rabinowitz: I would like to offer this in evi- 
dence, Your Honor. 

Mr. Hitz: No objection. 

The Court: It may be received. 


(Document admitted in evidence.) 


Q. Mr. Arens, will you show me where on that document 
there is any notation to the effect that Mr. Silber had 
access Government coded documents? A. I didn’t say this 
document does and I doubt if it does. In fact I haven’t 
read this document for many months. I would very much 
doubt it does. I think I explained in the process of pro- 
curing this document we requested the company to give us— 

Q. Did you request the company? A. The investi- 
gator did, 

Q. Well, then don’t tell us what somebody else did. Just 
tell what you did. You examined this document? A. You 
don’t want me to testify to what anybody else did? 

Q. Just what you did? A. I examined the document, 
yes, sir, 
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Q. And is there anything on that document that would 

establish the fact that the defendant had access to 

140 coded messages? A. I see no such information on 
this document. 

Q. When did you say you got that document? A. My 
best judgment is that we got this document in the latter 
part of 56 or very early 57. 

Q. What do you mean very early 57? A. The first two 
or three months of 57. 

Q. Why do you place the date at that time? Is there 
any reason? <A. Yes, sir, one reason I placed the date at 
that time is reflecting upon this document—I am glad you 
asked that question—is that shortly after receiving this 
document—let me hold this for a minute—because I have 
to allude to some dates here. Shortly after receiving this 
document and others, we sent these to our public files. We 
have no hesitancy to make available information from pub- 
lic files. 

The public files people came back with a thermafax of 
our cards on a Bernard Silber alluded to in this document. 
The information coming back from the public files people 
is dated April 17, 1957. That is on this document here 
which I have in my hand. So I would from that conclude 
that the request to our public files people for information 
about Silber, of course, ended April 17, 1957, and I would 
conclude from that in my own mind it was perhaps within 
a month or so prior to April 17, 1957 but I moved it back 
into December of 56 or the latter part of 56 just because 

I didn’t want to be too confined and restricted in my 
141 actual testimony because I am not certain in my 
own mind. 

Q. And may I see that document? A. Yes, sir. This 
document which I am now handing to you is a thermafax 
dated April 17, 1957 of the two cards which appear in 
the public files of the Committee on Un-American Ac- 
tivities. 
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And those cards as you see, a Bernard Silber—indicate 
a Bernard Silber at a given address there, had been a 
participant in some type of nominating process for I be- 
lieve either Israel Amter or Benjamin Davis, one of the 
Communist candidates. I don’t recall at the instant which 
or who of the two he was alleged by those cards to have 
been engaged in a nominating process, 

Q. Now Mr. Arens, you also said you had a photostat, 
you had in the Committee files a copy of the New York 
Times or a photostat of the New York Times? A. I have 
that here with me, yes, sir. This is the New York Times. 
This is a photostat that I have in my hand of the New York 
Times, Monday, January 15, 1940. The article to which I 
alluded a few moments ago is entitled Labor Party Sues 
to Oust 99 as Reds. In the course of the body of the 
article it is stated that— 

Q. Well, let’s—we can all read it. A. Yes, the article 

speaks for itself. The article also lists in there 

142 as one of the alleged 99 Reds— 
Mr. Rabinowitz: Mr. Arens, we can all read it and 
we will come to our own conclusion as to what it says. 

Your Honor, I would like to offer first the document 
from the Committce files dated—I gather this is a therma- 
fax of the documents in the Committee files, dated April 
17, 1957, and headed for Mr. Russell containing, from 
what the witness has designated, as cards relating to the 
defendant. 

Mr. Hitz: No objection. 

The Court: Have it marked first as Defendant’s 2. 

The Deputy Clerk: Defendant’s Exhibit 2 for Identifi- 
cation. (Document marked for identification). 

The Court: It will be received. 


(Document admitted in evidence.) 


Mr. Rabinowitz: I offer next a photostat of two pages of 
the New York Times. The first page and the ninth page, 
dated January 15, 1940 which the witness has also identified 
as coming from the Committee files. 


8s 


Mr. Hitz: No objection. 

The Deputy Clerk: Defendant’s 3 marked for Identifica- 
tion. (Document marked for identification.) 

The Court: It will be received. 


(Document admitted in evidence.) 


Q. Mr. Arens, was it on the basis of these docu- 

143 ments which have just been admitted in evidence 

that you directed your investigators to make further 
investigation into Mr. Silber? A. Yes, sir. 

Q. And did they make such further investigation? A. 
Yes, sir. 

Q. And did they report back to you? A. Yes, sir. 

Q. And is there any further writing in the Committee 
files relating to this subject matter in the Silber case, sir? 
A. Yes, sir. 

Q. May I have them? 

Mr. Hitz: Objection, Your Honor. * * * 


* * * * * * * * * 


The Court: Do I understand that the Govern- 
ment is withdrawing from the case all of the testi- 
mony yesterday dealing with probable cause and relying 
solely upon the evidence that we have received this morn- 
ing? 
Mr. Hitz: We are prepared to do that * * * 


* * * * * * * * * 


The Court: I disagree with you Mr. Hitz. I think 
that the testimony that the witness gave yesterday 
is subject to cross-examination on that testimony and I over- 
rule your objection. 
The Court: What was the question? 
Mr. Rabinowitz: I believe I asked for the document which 
the witness said was in the file. 
The Witness: I have that document and will pro- 
150 = duce it. 
Q. Let me ask— A. Let me identify it. Let me 
identify the document that I am handing to you. This is a 
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document which was in the Committee files which I saw 
last night—which I think I saw yesterday afternoon, and 
which I have taken from the Committee files pursuant 
to the direction of the chairman of the Committee, Con- 
gressman Walter. 

Mr. Rabinowitz: I would like to offer this, Your Honor. 

The Court: It may be marked and do you have any ob- 
jection to it being received, Mr. Hitz? 

Mr. Hitz: No, if he were not going to offer it, I would. 
I think it is extremely helpful to the Government’s case. 
We just don’t like this rummaging around, that is all. 

The Deputy Clerk: Defendant’s 4 for Identification. 


(Document marked for identification.) 
The Court: It will be received. 
(Document admitted in evidence.) 
Let me see it, please. 
(Defense counsel handed the exhibit to the Court.) 
Mr. Rabinowitz: That’s all. 
Redirect Examination 
By Mr. Hitz: 


Q. Mr. Arens, I believe you testified you received the 
information that Mr. Russell had obtained information 
from a confidential informant that Mr. Silber had 
151 been a member of the Communist Party and was in 
the communications field or working for Western 
Union and in the American Communications Association. 
You got that orally from Mr. Russell, is that correct? A. I 
got that orally and then some time in the process he com- 
mitted it to writing. Whether or not I have ever seen the 
writing I couldn’t say. It was in the files, however. 
Q. The exhibit, Defendant’s No. 4 is dated June 12, 1957, 
which would make it some 9 days prior to the issuance of 
the subpoena. Now do you recall whether you gave to 
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the Chairman of the Committee at the time you suggested 
Mr. Silber be included among these witnesses, the infor- 
mation or the substance of what is contained in this mem- 
orandum? <A. The only honest answer I can give is that I 
do not recall specifically. I discussed with him a number 
of cases and recommended a number of persons be sub- 
poenaed and was satisfied in my own mind that they were 
possessed of information which the Committee was entitled 
to have. 

In the course of the conversation he authorized and 
directed issuance of the subpoenas to a number of persons 
including this defendant in the proceeding today. 

Q. I see. Now on the—in some of Mr. Rabinowitz’s 
recent questions and in some of his colloquy with the Court, 
there seemed to be an inference that he sought to draw, to 
the effect that you meant to testify and did testify that you 

recommended the inclusion of Mr. Silber’s name on 
152. the witnesses solely upon the information orally 
given by Mr. Russell. 

I would like to ask you whether it is a fact that you 
recommended that Mr. Silber’s name be on that list of 
witnesses solely on Mr. Russell’s information orally given 
or whether also on other information? A. It was on the 
whole body of the information. As I tried to explain today, 
including the New York Times article which would arouse 
any Committee who is charged with investigating Com- 
munism to say is this man a Communist? Is he possessed 
of information and the cards from our public files, and the 
fact that he, according to the information related to me, had 
them access to confidential Government code and was in 
ACA, which was American Communications Association, 
which is controlled by Communist Agents serving under 
indirect orders of the Kremlin. 

Mr. Rabinowitz: Your Honor, I move to strike that 
out. It is not responsive to the question and it, it isn’t 
evidence and I do not think it belongs in the record. I am 
refering now to the last half of the witness statement. 


91 


The Court: I will deny it. 

Q. Prior to deciding to recommend to the chairman to 
include Mr. Silber’s name, were you aware of the con- 
tents of the Times article that you have referred to and 
which is a defendant exhibit today? <A. Yes, sir. I went 

over the material and discussed it discussed the 
153 cases with the investigators as we were proceeding 
in the investigation. 

Q. All right. Now had it been your experience that when 
the New York Times called somebody a Red, the likelihood 
was it could be relied upon? 

Mr. Rabinowitz: Objection. 

The Court: I will sustain the objection, 

Mr. Hitz: That is all I have, Your Honor. 


Reeross Examination 
By Mr. Rabinowitz: 


Q. You did discuss the substance of this memorandum 


which is defendant’s Exhibit 4 with Mr. Russell either 
before or after he submitted the memorandum? A. Yes, 
the information he related to me, as I have said here re- 
peatedly, orally, some place in the process he committed 
that to writing. And I found that yesterday. I had no 
recollection prior to yesterday that that particular docu- 
ment which you now have in your hand from the files of 
the Committee on Un-American Activities was in being. 
I didn’t doubt that it might be in being. I just didn’t 
know. 
Q. But you do remember that you did discuss the matter 
orally with Mr. Russell? A. Yes, sir. 
Q. Now this memorandum— A. I remember discussing 
the entire case including that article with Mr. Rus- 
154 sell or Mr. Jones. I remember the diseussion of 
the Silber case. 
Q. Well did you discuss the contents of this memorandum 
with Mr. Jones? A. It was signed by Mr. Russell. A. I 
am saying that we had two investigators assigned to in- 
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vestigate these Communists who had access to communi- 
cation secrets of this Government and I would repeatedly 
be in session with them discussing the various cases. Who 
actually prepared that memorandum I couldn’t say. 

Q. Well look at it. A. I say from my recollection. It 
is obvious. I can read now, Mr. Rabinowitz, it was pre- 
pared by Mr. Russell. 

Q. Does that refresh your recollection that you discussed 
this case with Mr. Russell? A. No, not specifically with 
Mr. Russell because I was in constant and frequent conver- 
sation with both Mr. Russell and Mr. Jones. Not constant 
but frequent conversation with both Mr. Russell and Mr. 
Jones. It doesn’t refresh my recollection. It makes me 
conclude in my own mind that the specific conversation I 
had on this item of information must have been with Mr. 
Russell. I am trying to be explicit and careful here because 
you pronounced to this Court that you do not believe me. 
You think I am lying so I want to be exceedingly careful 
that what I do say here is in complete accord with facts. 

Q. Now you note that there is a statement in that 

155 memorandum from Mr. Russell that says it is be- 

lieved that he definitely will take the Fifth Amend- 

ment. Did you discuss that aspect of the situation with Mr. 

Russell? A. I probably did, yes. I believe I did and the 

fact is that Mr. Rusell was in error because he didn’t take 

that part of the Fifth Amendment, against self-incrimina- 
tion. 

Q. Did the fact that Mr. Russell said that the witness 
would probably take the Fifth Amendment cause you to 
hesitate in determining whether or not you would eall him? 
A. No, because as is illustrated by this very case the 
fact that the investigator anticipated the man might take 
the Fifth Amendment or said it is believed that he will 
definitely take the Fifth Amendment shows that the in- 
vestigator was in error because the man did not take 
the incriminating clause of the Fifth Amendment when he 
testified before the Committee. 
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Indeed he gave us considerable information respecting 
his own Communist activities and did not take that part 
of the Fifth Amendment against self-incrimination so my 
judgment there was absolutely there confirmed as being 
sound in recommending to the chairman that Silber be 
called. 

Mr. Rabinowitz: That is all, Your Honor. 

Mr. Hitz: That is all, Your Honor. 

Mr. Hitz: Your Honor, I wonder if the defense exhibits 
that emanated from the Government witness might be kept 

by the clerk? 
156 The Court: Yes. 
Mr. Hitz: The Government rests, Your Honor. 


* * * * * * * ” *. 


Mr. Rabinowitz: Your Honor, I would like to move now 
at the close of the Government’s case for a verdict of 
acquittal. May I address the Court on that? 

The Court: You may. 


* * ” * * * * * * 


The Court: I am of the opinion first that there was 
good cause to issue the subpoena to call the witness 
before the Committee. And I am further of the opinion 
that the questions were pertinent to a legitimate legisla- 
tive function, and that the defendant was not entitled to 
rely upon a mistaken interpretation of the Watkins case, 
and I will deny your motion to grant a judgment of ac- 
quittal. 

Mr. Rabinowitz: Your Honor, I would like to present 
as part of my case as a witness Professor Thomas I. Emer- 
son, who is a professor of law at Yale University, who 
will present expert opinion testimony will present expert 
opinion testimony on this subject of balancing, with par- 

ticular reference to the elements which go to the 
182 balancing which the Supreme Court held as appro- 
priate in the Barenblatt case. I have already sub- 
mitted to Your Honor in writing a statement of the testi- 
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mony which I would offer on this subject and would now 
ask Your Honor whether that I would now offer that testi- 
mony and if Your Honor holds that it is admissible, I will 
present Professor Emerson, who will give the testimony 
and, of course, be subject to cross-examination. 


. * a * * * * * * ° 


Mr. Hitz: Your Honor, we object and I wonder if 

you would like for me to state the grounds for my 

objections so it may be at an appropriate place in the 
record if this record becomes one for further use. 

The Court: Yes. 

Mr. Hitz: I think it might be helpful to have them in 
juxtaposition to what Mr. Rabinowitz has just said. 

First of all, it occurrs to me that this subject is not one 
which lends itself to expert testimony. It is my under- 
standing that usually expert testimony is confined to an 
area of information frequently scientific or medical which 
is not generally known to many people, including lawyers 
and some judges, and that it is a field in which certain 
persons have achieved a specialty and are particularly well 
informed. I do not feel that such a subject as presented 
here and to the extent that it is not presented here, it 
would invade the providence of the Court and of any 
appellate court that had to read the record if it were in 
evidence. 

In addition to that, it seems to be based upon facts of 
both sides of the balancing process which are invalid 
premises and I agree that that might be a statement which 
would go to the weight of the testimony, if it were admitted, 
but I think that the invalidity of the premises is such that 
it goes to the admissibility of this particular offer of 

proof. By that I mean it is premised upon the 
184 proposition on the side of the process, that the 
Communist danger is inconsequential at this time. 
I consider that to be an invalid premise for the reason 
that legislative and judicial findings are all to the contrary. 
And on the side of the individual First Amendment 
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rights, it is premised upon the theory that the Communist 
Party is a political activity. That is an invalid premise 
that is constantly being rejected whenever it is proposed, 
and likewise there are legislative and judicial findings to 
the contrary and unanimously so. 

And finally, the offer in evidence I believe should be 
rejected for the reason that it endeavors to set Professor 
Emerson up as a person who would be substituted not 
only for the judge’s providence here but for the legislative 
prerogative of obtaining testimony for legislative purposes 
with the sanctions against perjury and contempt. 

And I thank Your Honor for letting me put those 
objections in at this point and I ask Your Honor to reject 
the offer of testimony but to accept the offer of proof. 


* * * * * * * * * 


The Court: I think the objections of the Govern- 
ment are well taken and I will sustain the objection. 
186 Now, do I understand you want to make an offer? 
Mr. Rabinowitz: Yes, I would. I would like, Your 
Honor, to offer, to make an offer of proof here of the 
proposed testimony of Professor Emerson and I would 
like to offer it as an exhibit. The exhibit will consist of 
the testimony that Professor Emerson gave, also under an 
offer of proof, at the trial of the United States against 
yellin in the United States District Court for the Northern 
District of Indiana, two weeks ago. I have here a tran- 
script of that trial and I would like to offer it as an exhibit 
and as an offer of proof, portions of that transcript which 
I will now describe for the record, and I will withdraw the 
exhibit and make a copy of such parts I am offering and 
send that to the clerk. 

It begins at page 216, third line from the bottom. It 
continues until page 225, line 6. Then it continues and 
picks up again at the top of page 247. I am sorry to take 
all of this time but Mr. Hitz lost my notes and continues 
to page 264, line 6. 


96 


Mr. Hitz: Is that the beginning or the end of the 
passage? 

Mr. Rabinowitz: The end. 

Mr. Hitz: From 247? 

Mr. Rabinowitz: Yes, yes. What I am doing here is 
eliminating some of the testimony that related specifically 
to Gary to the Hammond case which would not be ap- 

plicable here. 
187 Then I begin again at page 265, line 18. 
Mr. Hitz: Give me that page again. 

Mr. Rabinowitz: Page 265, line 18 to page 282, line 1. 

That concludes my offer. 


* ° * * * * * cs * * 


The Court: Do you have anything further, Mr. Rabin- 
owitz? 
Mr. Rabinowitz: No, I rest. 
The Court: Is there any further argument? 
Mr. Rabinowitz: Your Honor, I would like to renew 
now at the conclusion of the case my motion for a direction 
of acquittal. I have no argument to make. 
188 The Court: Do you want to say anything further, 
Mr. Hitz? 
Mr. Hitz: I do not, Your Honor. 
The Court: The motion which is renewed is denied. 
The judgment of the Court is that the defendant is guilty 
of counts one, three, and four of the indictment. 


* * * * ” * * * 


April 14, 1960 


The above-entitled matter came on for sentencing 


190 The Deputy Clerk: Bernard Silber, step forward, 
please. 

The Court: Mr. Silber, do you have anything you want 
to say as to why judgment of the Court should not be 
pronounced in your case? 

Mr. Silber: I don’t know anything I can say. 

The Court: I cannot hear you, sir. 

Mr. Silber: I really don’t know anything that I can say. 
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I do not feel that I did anything wrong. I did whatever 
I did in good conscience. I have no desire whatever to 
hinder the job of the Government, to put it that way. I 
did what I felt because I believed, honestly believed my 
conscience justified it. 

The Court: Mr. Rein, do you want the remarks you 
made in the case of Mr. Grumman to apply in the case of 
Mr. Silber? 

Mr. Rein: Yes, I do. 

The Court: Do you want to say anything further? 

Mr. Rein: No, I think that I have said about all I can 
say. 

The Court: I want to say here in respect to Mr. Silber 
that I am of the same view with respect to Mr. Silber that 
the background of the two cases are somewhat different, 

I think the two individuals are somewhat different 
191 but insofar as the cases themselves are concerned, 
I think they are practically identical. 

The sentence of the Court is he will be imprisoned for 
a term of four months and pay a $100.00 fine, which will 
be a sentence on the indictment rather than on the indi- 
vidual counts. In other words, one sentence of four months 
and a fine of $100.00. 

Mr. Rein: Will your Honor fix the bond of a $1000.00? 

The Court: The Court will fix the same bond of a 
$1000.00 which will apply both to the imprisonment and 
the fine 

Mr. Rein: Thank you, Your Honor. 

* of * * * * * 
Offer of Proof 
Tuomas I. Emerson, 
a witness on behalf of the defendant, having first been duly 
sworn, testified as follows: 
* * * * * * + * * * 
Direct Examination 
By Mr. Rabinowitz: 

Q. Professor Emerson, what is your occupation? <A. I 

am a professor of law at Yale Law School, Yale University. 
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Q. How long have you held that position. A. Since 
1946. 

Q. What is the extent of your formal education? <A. I 
graduated from Yale College in 1928, and from Yale Law 
School in 1931. 

Q. Are you a member of the bar? A. I am a member 
of the bar of the State of New York, and also of the United 
States Supreme Court. 

Q. Will you state for the Court your employment 
experience prior to your appointment to the Yale faculty? 
A. When I first left law school in 1931, I was employed by 
the New York firm of Engelhard, Pollak, Pitcher and 
Stern. I worked for Walter H. Pollak in that firm. He 
was well known as an attorney handling civil liberties 
problems, and I did some work with him on civil liberties 
problems at that time. As a matter of fact, the first case 
I worked on after getting out of law school was the Scotts- 
bor ease, which was well known in the ‘‘30’s’’ as a civil 
liberties case. 

After two years in New York, I went to Washington, 
and had positions in the federal government for thirteen 
years, until 1946, when I went to Yale. 

My first position was as assistant counsel in the National 
Recovery Administration. I was assigned as counsel for 
one of the four divisions of the legal division. Our division 
gave legal counsel and advice with respect to those N.R.A. 
codes which related to the textile industry, the garment 
industry, the distribution trades, and finance. 

After about a year with the N.R.A., I transferred to the 
first National Labor Relations Board. This was in August, 
of 1932, and I— 

Q. Excuse me; you said August, 1932. <A. 1934, pardon 
me. I was on the legal staff of the first National Labor 
Relations Board, and then the successor Board, which is 
now the present National Labor Relations Board, until the 
middle of 1936. 

I then transferred to the Social Security Board, where 
my title was Principal Attorney, and I was in charge of 
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the legislative amendments and matters of drafting new 
legislation for the Social Security Board. I was at that 
board for a year. 

In the middle of 1937 I transferred back to the National 
Labor Relations Board. I became Assistant General 
Counsel and later Associate General Counsel of the 
National Labor Relations Board. My function was as head 
of the review division of the Board, which assisted the 
members of the Board in the preparation of their decisions. 

In December, of 1940, I resigned from the National Labor 
Relations Board, and shortly thereafter I became Special 
Assistant to the Attorney General in the Department of 
Justice. I was assigned to what was then the Assistant 
Solicitor General’s office, and remained there for approx- 
imately six months. 

In June or July, of 1941, I became Assistant General 
Counsel of the Office of Price Administration. I remained 
—pardon me, I became Associate General Counsel of the 
Office of Price Administration. I remained in that position 
for a year, or approximately more, and then my title was 
changed to—it was actually a new position—Deputy 
Administrator, in charge of enforcement for the Office of 
Price Administration. 

In August, of 1944, I became General Counsel of the 
Office of Economic Stabilization. I remained in that posi- 
tion for a year. 

I then moved up to become General Counsel of War 
Mobilization and Reconversion in August, of 1945, 

I resigned from the government to accept the appoint- 
ment at Yale in 1946, and actually began work at Yale in 
September, of 1946. 

Q. Now, in your almost fourteen years at Yale, what has 
been the major field of your teaching work? A. My major 
field of research and teaching has been the public law 
field. I have taught courses in constitutional law, admin- 
istrative law, legislative process, and similar areas in the 
public field. 
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Within that general area of public law, I have concen- 
trated on political and civil rights. I have done most of 
my research and writing in the field of political and civil 
rights, and I have taught a course in that field since the 
fall of 1947. 

Q. Have you done any writing in that field which has 
been published? A. Yes; I am co-author with Professor 
David Haber, now of Rutgers University Law School, of 
a book entitled Political and Civil Rights in the United 
States. This is a book of cases, other materials, comments, 
and references dealing with the subject of political and civil 
rights in the United States. It was first published in 1952, 
and a second edition was published in two volumes in 1958. 

I have also written a number of articles for legal 
periodicals in the field, as well as book reviews and popular 
articles. 

Q. Do you keep a continuing file on the subject of 
political and civil rights? A. Yes. Since my coming to 
Yale I have maintained a rather extensive file of clippings, 
articles from periodicals, reports, pamphlets, (222) briefs, 
books, and so forth. I use this file rather extensively in my 
research and teaching in the field, and keep it up to date. 

Q. Have you done any work abroad in connection with 
your study of political and civil rights? A. Yes, in 1953 
to 1954, during that academic year, I was awarded a 
Guggenheim fellowship for the purpose of studying civil 
liberties in Great Britain. I went to London, where I 
was a visiting professor at the London School of Economics 
for that academic year. I taught a course there in 
American constitutional law, and participated in a course 
on administrative law, but most of the time I was engaged 
in the study of civil liberties in Great Britain, particularly 
related to the loyalty security program of the govern- 
ment, and the various methods by which the government, 
labor unions, political parties, and others, dealt with the 
Communist problem. 

Q. While you were in England, did you do any public 
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speaking on this subject? A. Yes; I gave a public lecture 
at the University of London on the subject of legislative 
investigating committees. And I also made an address 
over the British Broadcasting Company network on the 
same subject. 

Q. Have you received any other fellowships? A. 
Recently I received a fellowship from the Ford Foundation 
for the next academic year. This fellowship is for the 
purpose of studying the legal foundations of the right of 
political expression. 

Q. Can you describe, briefly, the nature of the work you 
do at Yale, with specific reference to the contacts you have, 
outside the formal teaching contact with students, and 
other faculty members at Yale, if they exist elsewhere? 
A. Well, in addition to the classwork, the political and 
civil rights course requires that each of the students taking 
the course must prepare a paper dealing with some subject 
of civil liberties. In other courses, also, papers are 
required. And I work rather closely with students in the 
supervision of these writing projects. 

There are other faculty members, of course, on the Yale 
faculty, who are interested in the same fields, and we con- 
stantly discuss these problems. 

I also lecture, have given lectures both at Yale and the 
New Haven community, and at other places, on various 
aspects of civil liberties. 

Q. Have those other places included other academic 
communities? A. Yes; I have lectured at Harvard, 
Princeton, Columbia, Bard College, Sarah Lawrence, and 
various other institutions. Those lectures, I should say, 
were not always sponsored by the college itself, but some 
of them were sponsored by student groups or other organ- 
izations within the college. 

Q. In the course of your work in this field, have you 
familiarized yourself with the activities of the House Com- 
mittee on Un-American Activities and with its techniques 
and investigations?’ A. Yes, I have concerned myself a 
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good deal with the Committee on Un-American Activities. 

Q. I feel that this question is inticlimactic but I assume 
you are familiar with the decision in the Barenblatt case? 
A. Yes, I am. 

Q. I would like specifically to call your attention to that 
portion of the Barenblatt case which appears at page 16 
of the pamphlet opinion and discusses what the court calls 
the issue of a balancing by the court of competing private 
and public interests at stake in the particular circumstances 
shown. 


* * * * * * * * * 7 


Q. Have you an opinion as to the various factual con- 
siderations which have to be taken into account in balancing 
the competing public and private interests at stake in the 
circumstances here presented? 


* ” * * * . * * * * 


A. I will address myself first to the question of the 
Government’s interest in obtaining answers to questions as 
an aid in framing legislation to protect internal security. 

It is important, I think, at the outset to define rather 
carefully what that interest of the Government is. It is an 
interest in seeking information with respect to legislation 
that will protect against overthrow of the Government by 
force and violence. The Government does not have a 
legitimate interest in legislation directed against unpopular 
ideas or unorthodox beliefs or activities designed to 
change institutions by peaceful and democratic methods. 
Hence the Government’s interest is one in laws such as 
those dealing with treason, sabotage, espionage, or various 
forms of the use of force or violence. And it also, of 
course, has an interest in legislation designed to deal with 
preparation or attempts for such conduct, but not with the 
suppression of legitimate political activities. 

Now, as to the considerations which, in my opinion, bear 
upon the weight to be given this interest of the Govern- 
ment, I first call attention to the laws already on the books 
and existing at the time of the hearing in 1958 dealing with 
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matters of internal security. There were at that time laws 
pertaining to treason, insurrection and rebellion, seditious 
conspiracy, espionage, and sabotage. There was also the 
Smith Act, which prohibited advocacy of overthrow of the 
Government by force and violence, or the forming of 
organizations to do that. 

A very important piece of legislation on the books at 
this time was the Internal Security Act. In Section 4 (a) 
of the Internal Security Act it is an offense to agree to do 
any act which substantially contributes to the establishment 
of a totalitarian dictatorship in the United States. 

The Internal Security Act also includes provisions for 
registration of Communist action and Communist front 
organizations. 

And a third major portion of the Internal Security Act 
provides detention camps for use in the event of emer- 
gency to inearcerate people whom the Attorney General 
has reason to believe may engage in espionage or sabotage. 

There is also the Communist Control Act which, in 
Section 4, denies to the Communist Party the rights, 
privileges, and immunities attendant upon legal entities, 
and in Section 5 makes it unlawful for a person to be a 
member of the Communist Party, knowing the objectives 
thereof. 

The Communist Control Act also contained provisions 
which deal with the question of labor. It amended the 
registration provisions of the Internal Security Act to 
include a provision that organizations which were infiltrated 
by members of the Communist Party would be denied 
certain rights under the National Labor Relations Act. 

In addition to this legislation, there is a mass of legisla- 
tion and administrative regulation dealing with the problem 
of loyalty security. Those loyalty security programs cover 
not only all employees in the federal government, but also 
all employees in industry who have access to classified 
materials. 

There are a number of additional programs, including 
that covering dealing with port security, covering maritime 
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workers, and programs such as that in the Aid of Eduea- 
tion Act, which requires a loyalty oath from students 
accepting scholarship aid furnished by the federal govern- 
ment. 

Likewise, among the statutes that have to be taken into 
account here is the Taft-Hartley Act. As the Taft-Hartley 
Act existed in 1958, it contained a provision requiring all 
officers of labor organizations to file a non-Communist 
affidavit if the organization was to obtain the benefits of 
the National Labor Relations Act. That has since been 
amended, but I take it that the amendment is not relevant. 
The amendment makes it unlawful for a union with officers 
who have been Communists for the past five years to obtain 
the benefits of the National Labor Relations Act. 

There are other statutes, including those relating to 
aliens, and there are, of course, a mass of state and local 
statutes dealing with this issue. 

Thus the interest of the Government in obtaining answers 
to these questions must be weighed in and related to this 
large mass of legislation dealing with these problems 
already in existence. 

Secondly, any consideration of the Government’s interest 
in obtaining an answer to these questions, in my opinion, 
must also consider the economic, political, and social condi- 
tions in the country at the time, so far as they pertain to 
the issue of whether there was any danger or threat to 
internal security. This, in my judgment, would have to 
take into account that from an economic point of view the 
country was in a period of almost unparalleled prosperity, 
that production was high, employment was high, and wages 
and income were all at peak levels. The standard of living 
in the country during that period was also at an unusually 
high level. Certainly there was no indication on the part 
of the Government or of experts that there was any likeli- 
hood of economic collapse or depression, and there were 
many measures designed to avoid such an economic 
condition. 
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With respect to political factors, the situation is, or was 
at that time, and still is, that there is no significant political 
opposition to the major parties in this country. There are 
no radical political movements of consequence, with any 
large membership or support. As a matter of fact, there 
are relatively few even protest groups at the present time. 
There is little support for radical ideology of either a 
Socialist or Communist nature. In other words, the condi- 
tions which would be required for any possibility of danger 
to internal security were not present politically. It would 
politically be most unlikely that there would be any danger 
to national security unless the police foree, federal, state, 
and local, were shown to be infiltrated, or in sympathy 
with, or at least indifferent to, a radical movement pro- 
posing the use of force and violence. In addition, it would 
require that the military be in support, or at least neutral, 
and it could only constitute a threat to internal security 
if there were widespread public opposition to the Govern- 
ment, considerable bitterness, hopelessness, a feeling or 
conviction that existing institutions were inadequate to 
deal with the problems the country faced. None of those 
conditions existed. As a matter of fact, the strength of 
American political institutions was, I think recognized by 
all. It had been demonstrated in two wars and a 
devastating depression, and continued amid considerable 
unrest in other countries. Those political institutions had 
proven themselves flexible to deal with the wars and 
depression, and the general feeling certainly was that they 
were flexible and adequate to deal with problems then 
existing. 

So far as social conditions were concerned pertaining 
to internal security, there was no serious social unrest of 
any kind in the country. On the contrary, there was 
general acceptance of the social system; certainly no 
inclination on the part of anyone to use force or violence 
to solve social problems. 

The only possible areas of disaffection that one might 
point out would be the farmers, who were suffering some- 
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what economically. That, however, would not seem to 
be a serious problem. Farmers are notoriously conserva- 
tive and certainly not of a mind to use methods of force 
and violence for overthrow of the Government. Farmers 
have used force and violence on occasion, but that has 
been local in effect. It is unlikely that any general threat 
would arise from that course. 

Negroes in the south might be considered another source 
of social disaffection, but they had given every indication 
of solving their problems through legal methods, as well 
as through peaceful methods, or passive methods. 

Certain white groups in the south might also be con- 
sidered disaffected, perhaps. They have resorted to force 
and violence on occasion, but that has been of a local 
nature, not one which seriously threatened the national 
security. 

Thirdly, one must take into account, in appraising the 
Government’s interest here, the strength of the Com- 
munist Party, the organization and movement against which 
the legislation was presumably directed. 

In 1958 the Communist Party membership was at the 
lowest ebb in many years. According to the F.B.I. figures, 
it had been in 1952 31,000, and in 1956 it had dropped to 
20,000. The F.B.I. does not appear to have issued figures 
after 1956, but it is clear that by 1958, when the Com- 
munist Party had felt the repercussions of both the 
revelations with regard to Stalin and the Hungarian 
revolution, that its membership was considerably below 
20,000. In 1958 it was undoubtedly less than 10,000 
perhaps 5,000. 

In terms of political strength, the Communist Party had 
not been on the ballot since 1940, at which time it obtained 
49,102 votes throughout the country. No member of the 
Senate, no member of the House of Representatives, no 
member of any state legislature, no mayor, or member of 
a city council, so far as I am aware, was a member of 
the Communist Party. 
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With respect to positions of influence in the country, I 
take it that it would be accepted by everyone that the Com- 
munist influence was not felt in the federal judiciary or 
in the state judiciary. 

With respect to the federal executive branch of the 
government, the Hatch Act had since 1939 prohibited 
Government employees from being members of organiza- 
tions which advocated overthrow of the Government by 
force and violence, and which had been interpreted to 
apply to the Communist Party by the Civil Service Com- 
mission. In addition, an elaborate series of executive 
orders, including the one issued by President Truman in 
March, of 1947, and the one issued by President Eisen- 
hower in April, of 1953, established broad programs for 
checking the loyalty of Government employees. And 
President Eisenhower and Attorney General Brownell, as 
far back as December, 1953, had stated that there were 
no further Communists in the federal government. 

There were three investigations by congressional com- 
mittees in 1955 with respect to this question, and the 
evidence there all disclosed no members of the Communist 
Party or Communist influence in Government service. 

State and local governments were subject to loyalty 
programs of a similar although not always perhaps as 
intensive a nature, and there is no evidence that any Com- 
munist influence existed in state or local government. 

In industry, I know of no evidence that there was Com- 
munist penetration of any significance. The same is true 
of agriculture. 

With respect to labor, there is evidence that there was 
Communist influence in some unions in the period after 
the war, but that now appears to be very small. The Taft- 
Hartley Act, passed in 1947, required that all union officers 
file a non-Communist affidavit, and most all of the union 
officers did that. In addition, there was action by the 
unions themselves. Three of the unions that were claimed 
to be subject to left wing influence changed their leader- 
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ship, and ten others were expelled by the C.L.O. in 1949 
and 1950. The C.1.0. also set up rival unions to take over 
the organization of employees in those areas. By 1951 
Mr. J. Edgar Hoover, chief of the F.B.I., complimented 
the labor movement upon the excellent job it had done in 
cleaning out Communist influence. 

The situation today I would say is that those unions 
remaining which have anything which can be claimed to 
be left wing leadership include less than one per cent— 
the unions generally. I would say also that the influence 
is in the leadership, not in the rank and file, and in any 
event those unions have confined themselves to union 
matters, and not to political matters. There is no evidence, 
that I know of, of substantial Communist influence in the 
steel union. Generally speaking, the labor movement has 
been a relatively conservative force in American society 
today. 

Other areas in which it has been claimed that Com- 
munists exercise positions of influence are the communica- 
tions industries, but I think that claim is no longer made 
and was not made by 1958. In any event, there was no 
evidence, even if there were isolated Communists in the 
communications industries, that they influenced the product. 

With respect to religious institutions, there have been 
some assertions recently that Communist influence was of 
some significance there, but I think that, despite the posi- 
tion of the Committee on Un-American Activities on that 
issue, most students of the problem would say that there 
is no significant Communist influence in religion or 
religious institutions. 

With respect to educational institutions, my judgment 
would be that Communist influence is about zero at the 
present time. Virtually all universities have announced 
the policy that they will not permit members of the Com- 
munist Party on their faculties. The secondary and 
elementary school systems are in almost all states governed 
by loyalty programs for teachers which exclude Com- 
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munists and go beyond that. The various educational 
associations, including the National Educational Associa- 
tion, have, with the exception of the American Association 
of University Professors, taken the position that the Com- 
munists should not be allowed to teach. A recent study 
by Iversen of Communist influence in education supports 
this view. 

Finally, with respect to Negroes, the Negro community, 
the House Committee on Un-American Activities has itself 
stated that there is no substantial evidence of Communist 
infiltration or influence there, and this is supported by 
studies published in 1951 by Professor Wilson Record and 
Professor William Nolan of Communist influence in the 
Negro community. 

In addition, with respect to the strength of the Com- 
munist Party, the F.B.I. has consistently stated that it 
maintains surveillance over members of the Communist 
Party and follows their activities. 

There have been statements that although the Communist 
Party membership may be low there are a number of 
fellow travelers for each hard core Communist and that 
this may present a problem. There is certainly no evidence 
as to the number of persons who might be included in 
that indefinite category of fellow travelers, but even if 
there were, it is quite clear that persons in such position 
are not ready in any sense to deal in matters of force and 
violence, Whatever support they may give to positions 
which the Communist Party also supports is entirely 
within the democratic framework. 

Now, fourthly, as to the Government?s interest, in my 
judgment there must also be considered, in weighing the 
interest of the Government in obtaining information for 
further legislation, the factor of the control of Communist 
influence in the labor movement by the labor movement 
itself. I have already referred to some facts with regard 
to this, and I will just add certain additional ones, 

The American Federation of Labor-Congress of In- 
dustrial Organizations’ constitution contains provisions 
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directed toward preventing Communist influence in labor 
unions that are affiliated with that organization. In addi- 
tion, the AFL-CIO has promulgated a code of ethical 
practices with respect to racketeers, crooks, Communists, 
and Fascists, which requires that affiliated unions insure, 
through their constitutional and administrative measures, 
that no one representing Communist influence hold office 
or influence policy. 

In addition, it should be pointed out that forty unions 
have constitutions which make Communist Party members 
ineligible for membership in the union, those unions repre- 
senting six million employees. There are fifty-nine union 
constitutions which make Communist Party members 
ineligible for holding office, those unions representing ten 
million employees. 


* * * * * *. * * * * 


Q. Will you proceed, Professor Emerson? A. There 
are only two further matters that I wish to point out in 
connection with the considerations which go into account 
as to Government’s interest. 

Finally, I point out that it would be possible for the 
Committee to obtain substantial information on the basis 
of voluntary testimony—as a matter of fact, most of its 
information that it has obtained has come from voluntary 
sources—and that therefore the necessity of recourse to 
compulsory testimony becomes less significant. 

That concludes my statement of the considerations that 
must be taken into account with respect to the Govern- 
ment’s interest. 

I now turn to the other side of the scales and consider 
the interest of the individual in freedom of speech and 
the interest of society in freedom of speech. 

Let me first point out, with respect to these interests, 
the nature of the interest involved. 

First, as to the interest of the individual: First of all 
is the interest of the individual in his right of expression. 
He, as a person, as an individual, as a human being, has 
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a right to realize himself by expressing his views, his 
ideas. Such freedom of expression is essential to individual 
integrity and dignity and the right to develop and realize 
one’s potentialities. This as the primary basis of the 
individual’s interest has I think been recognized by all 
writers who have commented on the right of political 
expression. One finds it originally in Milton, and also given 
expression by Jefferson, Mill, Professor Chaffee, Justices 
Holmes and Brandeis, and many others. 

This significance of individual expression has been, I 
think, confirmed by psychological and sociological findings 
in recent years, embodied in the writings of such persons 
as Erich Fromm, Rollo May, David Reisman, and others. 
These writers deal with a major problem of contemporary 
society, perhaps the basic problem, what they call the 
problem of alienation, that man in modern society feels a 
stranger to his community; that he doesn’t really feel him- 
self a part of society, and that he is controlled by im- 
personal forces; that this feeling is the basis of the malaise 
of the present civilization. 

It seems to me that the implication of this is that in 
order for a man to be an integrated, healthy, mature 
person, he must be free to express himself, and to live 
his own life, and I think these psychological findings 
support that basic right of individual expression. 

Again, the individual has also a right of silence, a right 
not to be forced to speak. This was a right which was 
recognized in the classic flag salute case. It has been 
discussed by Justice Brandeis as a right of privacy. It is 
a right that is essential to human dignity, the right, again, 
to live one’s own life. And I think that this right of 
silence, the right not to be forced to state one’s beliefs, 
opinions, or associations, is particularly important in 
modern society when so many pressures tend toward con- 
formity, and the individual finds it much more difficult, in 
view of the deprivations against unorthodoxy, to maintain 
his own independent existence. 
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Finally, with respect to the interest of the individual, it 
involves also the right of association, the right to associate 
with others. This was a right which was won more 
gradually than other parts of the right of free expression, 
but I think is now generally recognized. It is based on 
the weakness of the individual as a single person to 
accomplish political or social change and the importance 
of an organization in which he can participate. In a 
sense, the right of association is complementary, one might 
say, to the right of silence. A man must both live alone 
and live with others. 

Now, as to the nature of the interest of society in free- 
dom of political expression, society’s interest in free 
expression is a basi¢e and absolutely fundamental principle 
of the democratic process. It rests upon the whole basis 
of our democratic institutions, namely, that the people are 
the sovereign power in our form of government; that the 
Government and its members are servants of the people, 
who have and continue the sovereign power. It is there- 
fore the people who make decisions through the Govern- 
ment, and the Government that carries them out, but the 
ultimate right of decision rests with the people of the 
country as a whole. 

If this be accepted, and it is commonplace as our view 
of our democratic society, it is then essential to have full 
discussion of all matters on which the people may be called 
upon to make judgment, and this right includes not only 
the right to speak ones self, but also the right to hear the 
views of others. The only alternative to a system of full 
and open discussion of this sort is a system of resolving 
questions by force. That of course is not part of our 
democratic system. 

Not only is the right of expression a fundamental part 
of a democratic society, but it is also, as Mill particularly 
has pointed out, necessary to a healthy functioning of 
society. Every society, as he indicated, requires criticism, 
requires opposition, requires challenge, to its most basic 
assumptions, as well as to matters which are more on the 
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surface. Otherwise in a society, the reasons for certain 
positions, even if those reasons are correct, become less 
sharp, and become forgotten, so that we accept our 
principles and our way of doing things purely because it 
has been done in the past, without knowing or under- 
standing the basis on which we act. Such a society 
becomes very vulnerable to change and inflexible, unable 
to adapt itself to changes. It is therefore necessary to 
have the fullest and most open kind of expression. 

This is, then, the nature of the interest on the other side 
of the scales. 

I turn now to considerations which should be balanced, 
which should be taken into account, in appraising that 
interest. This deals mainly with the impact of committee 
investigations of political ideas, belicfs, associations, and 
activities, the impact of such investigations on the right 
of the individual and the right of society to free expression. 

The effect on the individual, as I think is now well 
recognized, is most serious. The harassment of calling an 
individual before an official body, such as a committee, 
and putting questions to him, often in a hostile way, cer- 
tainly is an experience which many people do not wish to 
undergo, and the mere process of calling and questioning, 
particularly, as is true in this case and in many other cases, 
where the questions are with respect to ideas or activities 
that are exceedingly unpopular, the impact of that is a very 
serious one on the individual’s willingness to express 
himself. 

There are also most important economic repercussions 
on witnesses who have been called before committees. 
Many industries have policies of discharging persons who 
do not act in certain ways before legislative committees. 
It may be that a career in a profession or an academic 
career is not possible after a committee has extracted 
material with respect to one’s political beliefs or associa- 
tions. Certainly one’s political influence declines. No one 
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listens to what a person says who has been branded by the 
Committee as a member of the Communist Party or in- 
fluenced by Communist ideology. 

There is also social stigma. On gets telephone calls at 
night, and one’s friends avoid one in the situations, all 
of which means that the Committee exercises a tremendous 
impact upon any individual who is forced to reveal, over 
his objection, his political ideas or associations. 

It is, furthermore, not only the impact on the individual 
who is called before the committee that is important, but 
the impact upon others. Perhaps this is even more im- 
portant, because there are many more others, and because 
the others are less likely to be of the same temper as those 
who were sought out by the committee, that is to say, they 
are perhaps more timid or uncertain about expressing 
themselves or engaging in political activity. In any event, 
the impact spreads throughout the whole country and 
throughout the whole area of political activity and 
association. 

One particularly important aspect of this is the effect on 
the right of association. Persons become fearful of join- 
ing associations which may later be attacked by a legisla- 
tive committee. They become fearful of joining associa- 
tions which may have in them people who will be subject 
to attack by a legislative committee. And consequently, 
since one cannot tell in advance what positions an organiza- 
tion will take, or what members it may have, the only 
recourse is to avoid joining organizations altogether, and 
this tends to be one strong impact of the committee, that 
it sharply curtails freedom of association. 

It should be emphasized, also, that it is impossible to 
confine the impact of the Committee to the Communist 
Party or to matters closely or entirely related to the 
Communist Party. The Committee does not and cannot 
really draw a hard and fast line between Community 
Party Activities and other activities which look as though 
they might be Communist Party activities or other 
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activities which may coincide with Communist Party 
activities. There is swept into the net the whole area left 
of center, one might say, and it all becomes smeared, as 
it were, with the same color, although it may not be what 
the Committee claims it is after. Such a blurring of lines 
is inevitable in any administrative organization, and the 
Committee has become a fairly large administrative 
organization, with its staff. The whole dynamics of an 
operation of this sort means that the impact spreads far 
beyond the members of the Communist Party. One might 
say that they are perhaps least affected, in terms of their 
freedom of association. 

I can illustrate these matters by various examples, but 
I mention only one or two, things of which I have some 
personal knowledge. One is the impact on students at a 
university of the activities of legislative investigating 
committees into political beliefs and associations. My 
experience has been that students are quite concerned about 
joining organizations or committing themselves to matters 
which have been or may later come under attack by com- 
mittees. They are interested in those problems, but not 
inclined to be active or committed to their solution. 

For instance, in my classes, both in constitutional law, 
in connection with the Konigsberg case, and in political and 
civil rights, there has been discussion as to whether mem- 
bers of the Communist Party should be allowed to be 
members of the bar. I know from the discussion in class, 
which I think is reasonably open, what the views of the 
various members of the class on this may be. The majority 
of them, rather large majority, have at least stated the 
position, and I think it is their correct position, that 
whether a lawyer is a member of the bar should not 
depend upon whether he is a member of the Communist 
Party but upon the qualifications, the merits. When, 
however, the students were called before the character 
committee for admission to the bar, they were asked the 
question, in many instances, as to whether or not they 
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believed a member of the Communist Party should be a 
member of the bar. Many of them, contrary to the view 
that they had expressed privately, expressed the view that 
a Communist should not be admitted to the bar. That I 
think is an indication of the most unfortunate consequences 
of an attitude for which I think the legislative committees 
are very largely responsible. 

It seems to me a very poor way for a person to enter 
the legal profession, by being forced to conceal his views 
on peril of knowing that he will be in difficulties if he does 
not. And it is that kind of an impact, as well as the impact 
of being noncommitted and unwilling to participate in the 
solution of significant problems that I think is quite wide- 
spread as the result of inquisitions, or investigations, 
pardon me, of legislative committees. 

I find a very similar feeling in organizations dealing 
with foreign policy. There are very few, if any, organiza- 
tions which express a point of view different to the official 
American State Department view on foreign policy. It 
is inconceivable to me that there aren’t many people who 
don’t agree with our foreign policy, but that does not re- 
flect itself in organizations. And those that I have come 
in contact with have been particularly concerned about 
who else might be in the organization or whether it should 
take a position at all on these matters for fear that its 
individuals will be harassed and its whole usefulness 
destroyed by a public investigation. 

I will add only one other consideration here with respect 
to the factors to be taken into account in this balance, 
and that is, in my opinion, the general balance today 
between forces pressing toward an open society and those 
toward a closed society is very much in favor of the latter, 
generally speaking; that is to say, I think the forces in our 
society which tend to be restrictive and to suppress 
independent thinking and activity are greater than those 
which would encourage independent activity. 
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In the Government, for instance, not only has the Govern- 
ment taken over regulation of economic and other matters 
on a very extensive scale, but its loyalty programs have 
been very extensive and very repressive in their way. It 
has been estimated that there are in the neighborhood of 
twelve million persons in the country that are subject to 
loyalty tests, and that is a constantly moving number, 
because that is the number at any one time, and that 
number does not also include the families and dependents 
of such persons. 

The economic organization of our society presses in this 
direction, too; the large units which leave no room for 
individuals, mass production methods; similarly, the mass 
media, the newspapers, radio, television, pound out the 
same message to us on a rather low level. Educational 
institutions which should be the ones to counteract to the 
largest extent this pressure toward conformity do not 
always do that. They are much too restricted. They fail 
to deal with controversial issues. The courses teaching 
socialist or Marxist theory, which is held by a great many 
people in the world, are few and far between. 

In short, it seems to me that as of this time what is 
needed, in terms of freedom of expression, is that society 
encourage independence, unorthodoxy, and differences. I 
think it is essential, if society is to meet the challenges of 
today and to adjust itself to the rapid changes which are 
taking place. So that from an overall point of view, it 
would be important that the courts not take any action 
which will discourage, rather than encourage, forces for 
an open society. 

Q. Professor Emerson, in your opinion, in view of the 
facts that you have stated, in whose favor should the 
balance be struck between the various interests here at 
stake? 

A. My answer is, on the basis of the foregoing con- 
siderations, it is my opinion that the interests of the 
Government in obtaining answers to the questions put to 
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this defendant as an aid in developing further legislation 
to protect internal security are substantially outweighed 
by the interest of the individual in freedom of speech or 
silence, as he may prefer, and by the interest of the 
community in maintaining freedom of political expression 
and other conditions essential to maintaining an open 
society. 
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Statement of Questions Presented 


1. Were the questions which appellant refused to answer 
pertinent to the subject under inquiry by the Committee? 


2. Was there probable cause sufficient to justify issu- 
ance of a subpoena to appellant? 


3. Did appellant have the right to rely on the decision of 
the Supreme Court in Watkins v. United States, 354 U. S. 
178, in refusing to answer certain questions put by the 
Committee; was his conviction for such refusal in violation 
of the due process clause of the Fifth Amendment? 


4. Did the District Court err in refusing to permit the 
introduction of testimony relating to the relative weight of 
the public and the private interests affected by the investi- 
gation of the Committee? 


5. Did the public interest involved in securing answers 
to the questions here at issue outweigh appellant’s interest 
in the exercise of his rights under the First Amendment? 


6. Was the investigation being carried on by the Com- 
mittee pursuant to a bona fide legislative purpose? 


7. Was the investigation carried on by the Committee 
permissible under the First Amendment to the Constitution? 


8. Was the resolution establishing the Committee invalid 
for vagueness? 


9. Was the inquiry conducted by the Committee within 
the scope of the resolution creating it? 


10. Should the indictment have been dismissed because 
of the presence of government employees on the grand jury? 


Questions numbered 7, 8, 9 and 10 will not be briefed 
since they seem to have been decided adversely to appellant 
in this Court. However, they are here listed because ap- 
pellant wishes to reserve them for furture presentation to 
the Supreme Court should that be necessary. 
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Statement of Questions Presented 
Jurisdictional Statement 
Statement of the Case 

Statutes Involved 


Point I—The questions which appellant refused to 
answer were not pertinent to the subject under 
inquiry by the Committee 


Pornr II—There was no showing of probable cause 
sufficient to justify the issuance of a subpoena to 
appellant 


Point III—Appellant had a right to rely on the deci- 
sion of the Supreme Court in the Watkins case in 


refusing to answer the questions put to him by the 
Committee; conviction of the appellant violates 
his rights under the Fifth Amendment to the Con- 
stitution 


Porwt IV—The Court erred in excluding from the 
record the proffered testimony of Professor 
Thomas I. Emerson offered on the issue of the 
balancing of public and private interests 


Point V—The public interest involved in securing 
answers to the questions at issue here does not 
outweigh appellant’s interest in the exercise of his 
rights under the First Amendment and in his 
right of privacy 


Powrr VI—The investigations carried on by the 

. House Committee on Un-American Activities do 
not have a genuine legislative purpose. Their sole 
objectives are exposure and attainder in violation 
of Article I, Sections 1 and 9, Article II, Section 1 
and the First and Ninth Amendments to the Con- 
stitution 
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. The Committee has Frequently Stated that Its 
Purpose was to Expose ‘‘Subversives”’ 


. The Committee’s Reports Are Intended to 
Expose ‘‘Subversives”’ and to Subject Them 
to an Attainder; They Serve No Legislative 


. The Committee Maintains Elaborate Indices of 
Persons and Organizations Designed Exclu- 
sively to Expose, Serving No Possible Legis- 
lative Purpose 


. The Primary and Often Exclusive Purpose of 
the Committee in Holding Hearings is to Expose 
Persons as Members of the Communist Party 

. The Committee Does Not in Fact Perform a 
Significant Legislative Function 


The Committee Has Abused Its Subpoena 


Citations 
Cass: 


Barenblatt v. United States, 360 U. S. 109. .1, 2, 6, 7, 8, 9, 10, 
12, 14, 15, 17, 18, 20, 
21, 22, 23, 25, 27, 28 
Bates v. Little Rock, 361 U. 8. 516 


Cervantes v. United States, 263 F. 2d 800 (C. A. 9, 
1959) 

Child Labor Tax Case, 259 U. S. 20 

Contee v. United States, 215 F. 2d 324, 94 App. D. C. 


Cases (Cont’d): 


Grand Opera Co. v. Twentieth Century Fox Film 
Corp., 235 F. 2d 303 (C. A. 7, 1956) 
Greene v. McElroy, 360 U. S. 474 


Harmon v. Brucker, 355 U. 8. 579 


In re Bowling Green Milling Co., 132 F. 2d 273 
(C. A. 6, 1942) 


National Association for the Advancement of Col- 
ored People v. Alabama, 357 U. S. 449 


Ohio Bell Telephone Co. v. Public Utilities Com- 
mission 301 U. S. 292 
Olenick v. Brucker, C. A. D. C., No. 15,177 (1960) 


Quinn v. United States, 349 U. 8. 155 


Screws v. United States, 325 U. 9. 91 

Sinclair v. United States, 279 U. S. 263 

Singer v. United States, 247 F. 2d 535 (C. A. D. C., 
1957) 


United States v. Aluminum Co. of America, 148 F. 2d 
416 (C. A. 2, 1945) 

United States v. Braden cert. granted, U. S. S. Ct., 
October Term 1960, No. 54 

United States v. Cardiff, 344 U. S. 174 

United States v. Castle, 138 F. Supp. 436 (D.C. D.C. 
1955) 

United States v. Deutsch, 235 F. 2d 853 (C. A. D. C., 
1956) 

United States v. Lamont, 18 F. R. D. 27, aff’d 236 
F. 2d 312 (C. A. 2, 1956) 

United States v. Murdock, 284 U. S. 141 


PAGE 
Cases (Cont’d): 


United States v. Murdock, 290 U. S. 389 18, 19, 20, 21 
United States v. Peck, 154 F. Supp. 603 (D.C. D.C. 
1937) 


Watkins v. United States, 354 U.S. 178 ...1, 2, 6, 15, 16, 17, 
18, 20, 21, 27, 28 

Wrightson v. United States, 222 F. 2d 556, 95 App. 
D. C. 490 (1955) 15 


ConsTITUTION : 


Art. I, See. 9 
Art. III, See. 1 


First Amendment 2, 7, 8, 17, 21, 22, 
23, 27, 38, 40 


Fifth Amendment 
Ninth Amendment 
Fourteenth Amendment 


Statutes, REsoLurions: 

2 U.S. C. § 192, 52 Stat. 942 

18 U.S. C. § 3231, 62 Stat. 826 1 
28 U.S. C. § 1291, 62 Stat. 929 1 
Communist Control Act of 1954, 68 Stat. 776 

Internal Revenue Act of 1950, 64 Stat. 906 

Internal Security Act of 1950, 64 Stat. 1008 


Legislative Reorganization Act of 1946, Public Law 
GOL, 19th: Cones sickc5. eiacinnsis caies soice aise saces 


v 


Statutes, Resotutions (Cont’d): 


Revenue Act of 1926, Sec. 1114(a) 

Veterans Readjustment Assistance Act, 66 Stat. 667 
H. Res, 282, 75th Cong. 

H. J. Res. 553, 76th Cong. 3rd Sess. 

H. R. 2266, 77th Cong. ist. Sess. 

H. R. 6919, 77th Cong. 2nd Sess. 

Heanrines: 


Senate Committee on the Judiciary-Subcommittee 
to Investigate Internal Security 


82nd Cong., 1st Sess. 

82nd Cong. 2nd Sess. 
Progress Report 
Supplemental Report 

83rd Cong., 1st Sess. 

83rd Cong., 2nd Sess. 
Subversive Influence in Certain Labor 

Organizations 
House Committee on Un-American Activities 
8ist Cong. 


Exposé of the Communist Party of Western 
Pennsylvania : 
82nd Cong. 
Exposé of Communist Activities in the State of 
Massachusetts 
84th Cong. 
Investigation of Communist Penetration of Com- 
munications Facilities 
85th Cong. 
Communist Legal Subversion; The Role of the 
Communist Lawyer 


vi 
Reports 


House Committee on Un-American Activities 


Communist Political Subversion; The Campaign 
to Destroy the Security Program of the United 
States Congress 


Cumulative Index to Publications of the Commit- 
tee on Un-American Activities (1938-1954) and 
Supplement (1955-1956) 


Legislative Recommendations by the House Com- 
mittee on Un-American Activities, 85th Cong., 
2nd Sess. ......---- Saisie aiate nistere winlevele evsiats oie 


Annual Report 1947 
83 Cong. Ree. 7570 


Books, Articles, Publications 


Carr—The House Committee on Un-American 
Activities, Cornell Univ. Press (1952) 


Cogley—Report on Blacklisting—Fund for the Re- 
public (1956) 


Greenleaf—Evidence (16th Ed.) 


Kalven—Mr,. Alexander Meiklejohn and the Baren- 
blatt Opinion, 27 Univ. of Chicago L. Rev. 314 .. 


9 Wigmore—Evidence § 2567 (3rd Ed.) 1940) 


Legislative Reference Service Digest of Public 
Bills—Library of Congress (1953-1958) 


Red Channels 


IN THE 


United States Court of Appeals 


For the District of Columbia Circuit 
No. 15,779 


Bernarp SILBER, 
Appellant, 
Vv. 


Unirep States oF AMERICA, 
Appellee. 


ee 


BRIEF FOR APPELLANT 
Jurisdictional Statement 


Appellant was indicted under 2 U.S. C. §192 for con- 
tempt of Congress on four counts. (J. A. 2-4) One count 
was dismissed before trial. (J. A. 10) Appellant waived a 
jury and, after trial, was convicted and sentenced to four 
months imprisonment and a fine of $100. (J. A. 10-11; 97) 
This Court has jurisdiction over this appeal from the con- 
viction under 28 U.S. C. §1291. The District Court had 
jurisdiction under 18 U. S. C. §3231. 


Statement of the Case 


Appellant was subpoenaed to appear before the House 
Un-American Activities Committee (hereinafter referred 
to as the ‘‘Committee’’) by subpoena issued June 21, 1957, 
five days after the decision of the Supreme Court in Wat- 
kins v. United States, 354 U.S.178. (J. A. 14) He appeared 
before the Committee on August 2, 1957. He testified, under 
questioning by Committee counsel, that he was at that time 
employed by Western Union Telegraph Company, and that 
he had been so employed for 41 years. In the course of his 
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work he had access to ‘‘Government coded messages,”’ but 
he had no way of telling whether they were security mes- 
sages or not. (J. A. 24,25) He said that he had been a 
member of the Communist Party ‘‘for a brief period’’ in 
about 1948 but was no longer a member. (J. A. 26) He 
drifted away almost immediately and was never active. 
(J. A. 26) He attended meetings infrequently. (J. A. 33, 
34) 


He was then asked what group of the Communist Party 
he was a member of. He refused to answer on grounds of 
lack of jurisdiction of the Committee, his rights under the 
First Amendment, the vagueness of the resolution setting 
up the Committee and lack of pertinency. He relied heavily 
on the decision of the Supreme Court in the Watkins case. 
(J. A. 26; 67-71) 


The following colloquy immediately ensued: 


“Mr. Scherer: You refused to answer Mr. Arens’ 
question as to the person who recruited you in the 
Communist Party. You refused to identify that 
person. 

Now, without identifying him or telling us his 
name, is that person still a member of the Communist 
Party today? 

(‘The witness confers with his counsel.) 

Mr. Scherer: As a communications worker? 

Mr. Silber: To the best of my knowledge he is 
no longer in the industry. 

Mr. Scherer: Was he a communications worker ?”’ 
(J. A. 27, 28) 


This last question forms the basis of Count 1. 


After the witness’ refusal to answer on the grounds pre- 
viously given, counsel for the Committee stated that the 
Committee was considering legislation to safeguard the 
nation from possible espionage or sabotage of communica- 
tions facilities and that if the person who enlisted appellant 
into the Communist Party was in the communications field, 
“‘that person undoubtedly would have some information of 
use to the Committee’. (J. A. 28) 
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After further questioning not here at issue, the following 
colloquy took place: 


‘‘Mr. Scherer: What union do you belong to? 

_ Mr. Silber: The American Communication Asso- 
ciation. 

Mr. Scherer: Were any of the officers of your 
union members of the Communist Party at the time 
you were a member of the Communist Party? 

Mr. Silber: I must decline to answer that, sir. 

Mr. Scherer: I ask that you direct the witness to 
answer the question. 

Mr. Doyle: I direct you to answer the question. 

Mr. Silber: I must decline on all the grounds 
previously stated. 

Mr. Scherer: Were any of the present officers 
of your union members of the Communist Party at 
the time you were in the party? 

Mr. Silber: I must decline for the same reasons. 
I must decline to answer. 

Mr. Scherer: I ask that you direct the witness to 
answer the question. 

Mr. Doyle: I direct you to answer the question. 

Mr. Silber: I must decline to answer. 

Mr. Scherer: And those questions were asked 
you for the same reasons that Mr. Arens, our counsel, 
gave you for asking the other questions. They are 
pertinent for the same reasons that he advanced.’’ 
(J. A. 34) 


These two questions constitute Counts 3 and 4. 


The witness was not asked any questions concerning his 
own activities in the Communist Party. 


The House of Representatives subsequently cited appel- 
lant for contempt. He was indicted on or about August 4, 
1958 by a grand jury in this District. He moved to dismiss 
the indictment and for a hearing on the qualifications of 
the grand jurors, filing an offer of proof in connection with 
the latter motion. (J. A. 3-9) The motions were denied, 
except that Count 2 was dismissed. (J. A. 10) 
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At the trial the only witness for the prosecution was 
counsel for the Committee, Mr. Arens. After stating that 
the Committee had decided to proceed with the investiga- 
tion, he testified that it caused a subpoena to be issued to 
appellant stating that the Committee had information ‘‘that 
Mr. Silber had been a member of the Communist Party en- 
gaged in the communications field.”” (J. A. 15) 


On cross-examination Mr. Arens testified that he had 
previously been special counsel to the Internal Security Sub- 
committee of the Senate Committee on the Judiciary and 
that in 1951 he had conducted an investigation into commu- 
nism in the communications industry, particularly into the 
American Communications Association, the union of which 
appellant was a member and which was the subject of Counts 
3.and 4 of the indictment. The witness recalled a ‘‘synopsis 
of some kind”? resulting from that investigation. (J. A. 38) 
In fact a ‘Progress Report”? was issued by the Senate 
Committee in 1951 and a ‘‘Supplemental Report”’ in 1952. 
(See Hearings before the Subcommittee to Investigate the 
Administration of the Internal Security Act of the Senate 
Committee on the Judiciary, 82nd Cong., 1st Sess., May 14 
—June 14, 1951, at p. v, and Supplemental Hearings, 82nd 
Cong. 2nd Sess., Jan. 22, 1952, at p.v) Again in 1954 he 
conducted a hearing into the communications industry. 
See hearings before the same Subcommittee, Dec. 1953— 
March, 1954, 88rd Cong. 2nd Sess., entitled ‘‘Subversive In- 
fluence in Certain Labor Organizations’’. 


The witness further testified that the information he 
received from the Committee files and from Committee 
investigators was sufficient in his mind to justify the issu- 
ance of a subpoena to the appellant. This testimony will 
be considered in more detail in connection with the dis- 
cussion of Point I infra. 


After the Government rested, an offer of proof was made 
by the appellant relating to his contention that his individ- 
ual and the public interest in protecting his rights of free 
speech and assembly and his right of privacy overbalanced 
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the public interest in securing answers to the questions put 
to him. (J. A. 94-6; 97-118) The offer was rejected, and 
appellant rested. (J. A. 96) After trial the court denied a 
motion for direction of acquittal and found the appellant 
guilty on all three counts. (J. A. 96) He was sentenced to 
imprisonment for a term of four months and to pay a fine 
of $100., the sentence being ‘‘on the indictment rather than 
on the individual counts.” (J. A. 97) He was continued at 
large on bond of $1,000, 


Statutes Involved 
The statutes involved are: 
(1) 2 U.S. C. §192, which reads as follows: 
“Refusal of witness to testify 


‘Every person who having been summoned as 
a witness by the authority of either House or Con- 
gress to give testimony or to produce papers upon 
any matter under inquiry before either House, or 
any joint committee established by a joint or con- 
current resolution of the two Houses of Congress, 
or any committee of either House of Congress, will- 
fully makes default, or who having appeared, refuses 
to answer any question pertinent to the question 
under inquiry, shall be deemed guilty of a misde- 
meanor, punishable by a fine of not more than $1,000 
nor less than $100 and imprisonment in a common 
jail for not less than one month or more than twelve 
months,’’ 


(2) Legislative Reorganization Act of 1946, Public Law 
601, 79th Congress, §121 and House Resolution 5 of the 
85th Congress, which reads in relevant part as follows: 


‘*(b) Rule XI of the Rules of the House of Rep- 
resentatives is amended to read as follows: 


“RULE XI 
“‘Power and Duties of Committees 


‘*(1) All proposed legislation, messages, peti- 
tions, memorials, and other matters related to the 
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subjects listed under the standing committees named 
below shall be referred to such committees, respect- 
tively °° * 

“¢(q)(1) Committee on Un-American Activities. 

**(A) Un-American Activities. 

‘¢(2) The Committee on Un-American Activities, 
as a whole or by subcommittee, is authorized to make 
from time to time investigations of (i) the extent, 
character and objects of un-American propaganda 
activities in the United States, (ii) the diffusion 
within the United States of subversion and un-Ameri- 
can propaganda that is instigated from foreign coun- 
tries or of a domestic origin and attacks the princi- 
ple of the form of government as guaranteed by our 
Constitution, and (iii) all other questions in relation 
thereto that would aid Congress in any necessary 
remedial legislation.”’ 


Statement of Points 


I 


The questions which appellant refused to answer were 
not pertinent to the subject under inquiry by the Com- 
mittee. 


0 


There was no showing of probable cause sufficient to 
justify the issuance of a subpoena to appellant. 


mm 


Appellant had a right to rely on the decision of the 
Supreme Court in the Watkins case in refusing to answer 
the questions put to him by the Committee; his conviction 
violates his rights under the Due Process Clause of the Fifth 
Amendment to the Constitution. 


IV 


The court erred in excluding from the record the prof- 
fered testimony of Professor Thomas I. Emerson offered 
on the issue of the balancing of public and private interests. 


vV 


The public interest involved in securing answers to the 
questions at issue here does not outweigh appellant’s in- 
terest in the exercise of his rights under the First Amend- 
ment and in his right of privacy. 


VI 


The investigations carried on by the House Committee 
on Un-American Activities do not have a genuine legisla- 
tive purpose. Their sole objectives are exposure and attain- 
der in violation of Article I, Sections 1 and 9, Article I, 
Section 1, and the First and Ninth Amendments to the 
Constitution. 


Summary of Argument 


The questions which form the basis of the indictment 
against the appellant, related, not to his activities in the 
Communist Party, but to the names of others in the Party 
when he was a member in 1948. The pertinency of the 
questions is claimed to be the discovery of the names of such 
others, so that they might be called as witnesses. The 
issue here, therefore, is the issue the Supreme Court found 
it unnecessary to consider in its decision in Barenblatt v. 
United States, 360 U. S. 109, at 115, where it declined to 
pass on the validity of Count 3 in that case. 


Appellant urges that such questions are not pertinent 
to the subject under inquiry because the time of appellant’s 
membership in the Party was too remote; appellant was 
under no duty to respond to what was, in effect, a discovery 
proceeding and because the Committee was not authorized 
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to subpoena witnesses and to hold hearings for such pur- 
pose. 


This is particularly true in the circumstances as shown 
here. Almost three score names had been listed by other 
witnesses at the same hearings. Similar hearings have been 
held on the same subject over a period of several years. In 
all, perhaps 150 or 200 people had been named. A few of 
these had been called by the Committee; the vast majority 
had not. There was no reason at all to believe that appel- 
lant, with his brief and casual membership in the Party, 
could have made any material addition to the evidence 
already occupying many hundred pages of testimony about 
alleged ‘‘subversion’’ in the telegraph industry. 


Furthermore, there was no proper cause shown for the 
issuance of a subpoena to the appellant in the first instance. 
No one had ever named him at a Committee hearing as a 
Party member. The subpoena was based upon a tip by an 
anonymous ‘‘confidential source’? plus the fact that he had 
on some undisclosed date in the past signed Communist 
Party nominating petitions. This was the kind of ““indis- 
criminate dragnet proceedings’’ condemned in Barenblatt, 
p. 134—conduct particularly invidious here because it 
destroys First Amendment rights. 


In an effort to meet the suggestion of the Supreme Court 
at Barenblatt, p. 126, that ‘‘the resolution of the issue [of 
the propriety of the assertion of First Amendment rights] 
always involves a balancing by the courts of the competing 
private and public interests at stake in the particular cir- 
cumstances shown’’, appellant offered testimony to show 
that in these circumstances the private interests of appel- 
lant outweighed the public interest. Such testimony was 
refused and appellant contends that such refusal was error. 
Moreover, aside from such testimony, the public interest 
at stake in getting appellant’s answers to the questions at 
issue is so small and insubstantial on this record that it 
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could not conceivably outweigh appellant’s First Amend- 
ment rights. 


Finally, the evidence at hand establishes clearly the 
lack of a genuine legislative purpose in this Committee. 


POINT I 


The questions which appellant refused to answer 
were not pertinent to the subject under inquiry by the 
Committee, 


This case presents directly for decision the question 
which the Supreme Court declined to consider in the 
Barenblatt case, namely, whether a witness may be held 
for contempt for refusal to answer questions relating to 
the names of other persons who are associated with him 
in political activity under investigation by the Committee. 
This Court will recall that Count 3 in Barenblatt related 
to the following question: 


‘‘Now you have stated that you knew Francis 
Crowley. Did you know Francis Crowley as a mem- 
ber of the Communist Party?” 


The Supreme Court stated, at p. 115: 


‘‘As we conceive the ultimate issue in this case 
to be whether petitioner could properly be convicted 
of contempt for refusing to answer questions relat- 
ing to his participation in or knowledge of alleged 
Communist Party activities at educational institu- 
tions in this country, we find it unnecessary to con- 
sider the validity of his conviction under the Third 
and Fifth counts, the only ones involving questions 
which on their face do not directly relate to such 
participation and knowledge.’’ 


The three questions at issue here likewise do not relate 
to appellant’s participation in or knowledge of alleged 
Communist Party activities, but rather to the identity of 
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other persons in the Party. The Supreme Court in specifi- 
cally omitting consideration of this question in Barenblatt 
in effect reserved decision on that issue for subsequent 
cases. Evidently that Court felt that there was a material 
difference between the several counts in Barenblatt; we 
submit that that difference calls for a reversal here. 


It will, we believe, be admitted by the Government that 
the three questions involved, although not directly requir- 
ing the names of persons who were members of the Com- 
munist Party with appellant, were preliminaries to such 
questions. This is clear from the explanation made by 
Committee counsel of the pertinency of the questions 
asked. Mr. Arens explained the pertinency of the first 
question as follows: 


“If the person who enlisted you into the Com- 
munist Party was engaged in the communications 
field, that person undoubtedly would have some 
information which would be of use to this Committee 
in developing facts respecting Communist penetra- 
tion of the communications facilities of this coun- 
try.”? (J. A. 28) 


In explaining the pertinency of the question in Count 2 
(dismissed before trial) Committee counsel had the fol- 
lowing to say: 


“If you do have such information [as to whether 
there are persons engaged at Western Union who 
at any time were known to appellant as Commu- 
nists] and if we can get the names of those people 
and if we can get them to testify, we, will have 
information which will form a solid foundation 
upon which this committee can recommend legisla- 
tion to the Congress, to protect the security of this 
Nation.”’ (J. A. 31) 


In explaining the pertinence of the questions contained 
in Counts 3 and 4, Congressman Scherer said: 


‘And those questions were asked you for the 
same reasons that Mr. Arens, our counsel, gave you 
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for asking the other questions. They are pertinent 
for the same reasons he advanced.”’ (J. A. 34) 


The witness was, so far as the record appears, willing 
to answer all questions concerning his own activities in the 
Communist Party. True, the Committee showed a lack of 
interest in such activities and asked no questions concern- 
ing them. But the witness’ refusal related only to the 
activities of other persons. 


In effect, therefore, the questions put to appellant really 
constituted a discovery proceeding. The Committee was 
using him, not to get evidence concerning his own activi- 
ties in the Communist Party but to get the names of other 
persons so that they in turn could be questioned. 


We do not understand that the Committee has any such 
authority. Furthermore, as is pointed out in more detail 
in Points V and VI below, serious question can be raised 
as to the actual purpose of the Committee. The Commit- 
tee had received scores of names from other witnesses tes- 
tifying at the same hearing. Few of these persons were 
in fact called by the Committee; the fact that their names 
were made public was sufficient for Committee purposes. 
See Point VI below. 


This Court as well as the Supreme Court has recog- 
nized that in this area, in which a close balance exists 
between the individual and public rights involved, the issue 
of pertinency should be scrutinized with great care. The 
questions here under consideration cannot bear such scru- 
tiny. 


Furthermore, it must be noted that appellant had not 
been a member of the Communist Party for about nine 
years prior to his testimony. The Committee was indeed 
reaching far back to secure information which might have 
served Congress in 1957 when the witness testified. Tes- 
timony as remote as any the appellant was requisitioned 
to give likewise fails to meet the test of pertinency. 
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Finally, a consideration of the testimony relating to 
the specific counts on which appellant was convicted 
would call for a reversal. Indeed, the first count involves 
a question which seems to have been answered immediately 
prior to the refusal to answer. It will be noted (J. A. 27, 
28) that Mr. Scherer asked, “Ts that person still a mem- 
ber of the Communist Party today * * ® asa communica- 
tions worker?’? The appellant answered, ‘‘To the best 
of my knowledge he is no longer in the industry.’’ He 
was then asked, ‘‘Was he a communications worker??? It 
would seem that the response immediately preceding the 
question which forms the basis of Count 1 had been suffi- 
ciently answered by the witness by the response that ‘‘he 
is no longer in the industry.”’ 


The record with respect to Counts 3 and 4 is likewise 
insufficient in that no explanation of pertinency was made 
until after the witness had been directed to answer the 
questions and he had refused to do so. The witness was 
never given an opportunity to make answer after perti- 
nency had been pointed out to him. Clearly, his refusals 
when made were proper and he cannot be held for con- 
tempt in the absence of a clear statement of pertinency 
before the Chair directs an answer. 


POINT II 


There was no showing of probable cause sufficient 
to justify the issuance of a subpoena to appellant. 


The Supreme Court in Barenblatt said, at page 134: 


‘‘Nor did petitioner’s appearance as a witness 
follow from indiscriminate dragnet procedures, lack- 
ing in probable cause for belief that he possessed 
information which might be helpful to the Subcom- 
mittee.”’ 
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The Court, in a footnote, referred to page 124 and to 
note 24 of the opinion. The references are to sworn testi- 
mony given before the Committee identifying Barenblatt 
as a member of the Communist Party, and to ‘‘evidence’’ 
in its files to the same effect. 


Eleven witnesses appeared before the Committee in 
July and August, 1957 at the hearings at which appellant 
testified, and named about sixty persons as having been 
members of the Communist Party. Hearings before the 
Committee, 85th Cong., 1st Sess., July 17-Aug. 9, 1957, 
pp. 1379-1529. In the 1951, 1952 and 1954 hearings before 
the Senate Committee (conducted by Mr. Arens, presently 
counsel to the House Committee) about a hundred more 
had been named as members of the Communist Party by 
witnesses appearing before those Committees. Hearings 
before the Subcommittee to Investigate the Administra- 
tion of the Internal Security Act, Senate Committee on the 
Judiciary, 82nd Cong., Ist Sess., May 14-June 14, 1951; 
Supplemental Hearings, 82nd Cong., 2nd Sess., Jan. 22, 
1952; further Hearings, 83rd Cong., Ist and 2nd Sess., 
Dec. 21, 1953-March 25, 1954. No one had ever named 
appellant either as a member of the Communist Party or 
in any other respect. At the trial, the prosecution pre- 
sented testimony, through its only witness, Mr. Arens, 
that the Committee had information in its files as to the 
Communist Party membership of appellant, but he did not 
state the nature of that information. On cross-examina- 
tion it appeared that the evidence in the Committee’s files 
consisted of: 


(1) A photostat of the New York Times dated January 
15, 1940, over 17 years prior to the issuance of the sub- 
poena to the witness, which stated that, in a factional dis- 
pute within the American Labor Party in New York, 99 
persons, of whom appellant was one, had been named as 
‘‘Reds’’ by the opposing political group because they had 
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signed Communist Party nominating petitions (Def’t.’s 
Ex. 3), and ; 


(2) A report in the Committee file, reading as follows: 


“<Concress oF THE Unrrep States 
House or REPRESENTATIVES 
Committee on Un-American Activities 
Washington, D. C. 


Memo 
June 12, 1957 
To: Mr. Richard Arens, Director 


From: Louis J. Russell 
Investigator 


Suzsecr: Bernard Silber 


This individual is employed as a service writer 
by Western Union and as such would have access 
to messages and facilities of the Western Union 
which would present sabotage and espionage pos- 
sibilities. 

As a service writer, his position would be con- 
sidered important. 

Silber has been identified by confidential sources 
as being a member of the Communist Party. It is 
believed that he definitely will take the Fifth Amend- 
ment. 

He signed Communist Party petitions on behalf 
of Israel Amter and Benjamin Davis. 

His son, whose first name is unknown, was also 
identified as a member of the Communist Party by 
a confidential source. 

LJF :v’’? (Defendant’s +4.) 


It is submitted that this information does not establish 
probable cause to justify the calling of appellant as a wit- 
ness, and that the subpoena issued to him resulted from 
exactly the kind of ‘‘indiscriminate dragnet procedures” 
which the court condemned in Barenbdlatt. 


The term ‘‘probable cause” is no stranger to the law, 
and its meaning has often been defined. This Court has 
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recently said, in Contee v. United States, 215 Fed. 2d 324, 
327, 94 App. D. C. 297 (1954) : 


_. ‘‘An uncorroborated tip of an informer, whose 
identity and reliability are both unknown, does not 
constitute probable cause to make an arrest.? 


In Cervantes v. United States, 263 Fed. 2d 800, at 803 
(C. A. 9, 1959), the Court noted: 


(72 ee) 


d probable cause means more than a bare 
suspicion.’’ 


And in United States v. Castle, 138 Fed. Supp. 436 
(D.C. D.C. 1955), Judge Youngdahl, in ruling evidence 
inadmissible said: 


“An arrest or warrant for an arrest may not be 
based upon the suspicion or opinion of some person, 
unsupported by personal knowledge of the facts, and 
a warrant to search a private home may not rest 
upon a mere statement of suspicion without the dis- 
closure of supporting facts and circumstances to 
justify the suspicion.” 


It is also clear that the burden of establishing prob- 
able cause is on the Government. Wrightson v. United 
States, 222 Fed. 2d 556, 95 App. D. C. 490 (1955); Cer- 
vantes v. United States, supra. 


If, as the Supreme Court has held, probable cause is 
necessary for the issuance of a subpoena, it is clear that 
no probable cause existed here. We do not have, as in 
Barenblatt (and in Watkins and substantially all of the 
other cases which have come before this Court), sworn tes- 
timony identifying appellant as having been a member 
of the Communist Party. Instead, we have a tip from 
undisclosed ‘‘confidential sources’’, who, so far as we 
know, were not even known to the Committee. Added to 
this is the fact that appellant, along with thousands of 
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others, is alleged to have signed Communist Party nomi- 
nating petitions.* 


Appellant, in signing Communist Party nominating 
petitions (if he did sign them) was exercising a constitu- 
tional right to participate in the electoral process and a 
right given under the laws of the State of New York to 
petition to have a member of the Communist Party on the 
ballot for election to public office. 


Evidently appellant was subpoenaed because over a 
decade ago he signed one or two Communist Party nomi- 
nating petitions and, so far as this record shows, for no 
other reason. If this does not constitute an abuse of the 
subpoena. process such as that referred to by the Supreme 
Court, we find it difficult to conceive of a case in which 
such abuse could exist. 


POINT III 


Appellant had a right to rely on the decision of the 
Supreme Court in the Watkins case in refusing to 
answer the questions put to him by the Committee; 
conviction of the appellant violates his rights under 
the Fifth Amendment to the Constitution. 


This case presents to this Court for the first time the 
question of whether explicit and reasonable reliance upon 
a decision of the United States Supreme Court can con- 


1 The charge that appellant was one of 99 “Reds” in the American 
Labor Party (New York Times, Def’t’s Ex. 3) was apparently based 
on the fact that appellant had signed a Communist Party nominating 
petition. There is no evidence in the record as to when those petitions 
were signed. The most recent date on which appellant could have 
signed a nominating petition for Davis was 1946, when Davis ran 
for Attorney General of New York State on the Communist Party 
ticket. A nominating petition for that office would require 12,000 
signatures. Amter had run for governor in 1942 and for member 
of the City Council in 1937 and 1939. 
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stitute criminal contempt of Congress under 2 U. S. C. 
§ 192. 


Appellant was subpoenaed but a few days after the 
Supreme Court decision in the Watkins case. As this 
Court will recall, the decision was widely greeted as hold- 
ing that the questions put to Mr. Watkins (identical in 
purport to the questions put to the appellant) violated the 
witness’ rights under the First Amendment to the Consti- 
tution in that they constituted an unjustified invasion of 
his rights of free speech and free assembly. Furthermore, 
the opinion of the Chief Justice, concurred in by four other 
members of the Court, seemed to hold that the resolution 
creating the Committee was unconstitutionally vague. The 
view that the Committee could not continue to operate 
as it had been operating under the then existing enabling 
resolution was held not only by responsible press opinion,? 
but also by members of Congress? and of the federal 
judiciary.® 


Appellant, in refusing to testify, not only referred to 
the Watkins case but incorporated by reference a lengthy 
statement made by another witness before the Committee 
who had discussed the opinion in Watkins in considerable 


1 For example, see editorials in the New York Times on June 
18, 19 and 23, 1957; New York Mirror, June 18, 1957; New York 
Post, June 18, 1957; New York World Telegram & Sun, June 18, 
1957; Washington Evening Star, June 18, 1957; The Nation, 
June 29, 1957, page 558; The Nation, July 20, 1957, page 26, 

? Among many others, see the remarks of Congressmen Scherer 
and Jackson in the Congressional Record for June 27, 1957. Both 
were members of this Committee. 

5 Prior to the time appellant testified, Judge Youngdahl had 
decided, United States v. Peck, 154 Fed. Supp. 603, and a unanimous 
panel of this Court had decided Singer v. United States, 247 Fed. 
2d 525, 101 App. D. C. 129. A few months after appellant testified, 
Chief Justice Edgerton of this Court in his dissenting -opinion in 
Barenblatt v. United States, 252 Fed. 2d 129, 102 App. D. C. 217, 
stated his understanding that Watkins held that the Committee had 
no authority to compel testimony. . 
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detail. (J. A. 67-71) Appellant’s refusal to answer, there- 
fore, was in explicit reliance on Watkins, a reliance which, 
under all the circumstances, can hardly be said to have 
been unreasonable or frivolous. 


Subsequently in Barenblatt v. United States, 360 U. Ss. 
109, a majority of the Supreme Court gave a narrower con- 
struction to the Watkins case—a construction which appel- 
lant was not obliged to have foreseen in view of the fact 
that judges expert in constitutional law, including some in 
this very Court, had not been able to foresee it. 


Appellant’s reliance on Watkins negated the criminal 
intent required by 2 U. S. C. §192. That section ‘‘like the 
ordinary federal criminal statute requires a criminal 
intent—in this instance, a deliberate intentional refusal to 
answer.’’ Quinn v. United States, 349 U. S. 159, 165. 
There does not here exist ‘‘the element of deliberateness 
necessary for a conviction under Section 192 for a refusal 
to answer.’? Emspak v. United States, 349 U. S. 190, 202. 
See also United States v. Lamont, 18 F. BR. D. 27, aff’d on 
other grounds 236 F. 2d 312. 


A direct analogy will be found in the two Murdock 
cases, United States v. Murdock, 284 U. S. 141, and 290 
U. S. 389. In the first case, the Supreme Court overruled a 
district court’s dismissal of an indictment under § 1114(a) 
of the Revenue Act of 1926, based upon a refusal to give 
information to the Internal Revenue Bureau. The Court 
held that the ground of the refusal, the possibility of 
incrimination under state law, was insufficient. 


In the second case, the Court upheld a reversal of 
Murdock’s conviction because he had acted in good faith 
and therefore his refusal was not wilful. Said the Court: 


“The word [wilful] often denotes an act which 
is intentional, or knowing, or voluntary, as distin- 
guished from accidental. But, when used in a crim- 
ial statute, it generally means an act done with a 
bad purpose. * ° * ’” 
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“The word is also employed to characterize a 
thing done without ground for believing it is lawful 
(Roby v. Newton, 121 Ga. 679, 49 S. E. 694, 68 L. R. 
A. 601), or conduct marked by careless disregard 
whether or not one has the right so to act. * * * ” 
(290 U. S. 389 at 394-395) 


* e * 

“‘Congress did not intend that a person, by reason 
of a bona fide misunderstanding as to his liability for 
the tax, as to his duty to make a return, or as to 
the adequacy of the records he maintained, should 
become a criminal by his mere failure to measure 
up to the prescribed standard of conduct. And 
the requirement that the omission in these instances 
must be willful, to be criminal, is persuasive that 
the same element is essential to the offense of failin. 
to supply information.’’ (290 U. S. 390 at 396) 


The analogy is further illustrated by the Court’s com- 
ment upon the first Murdock case: 


“It follows that the respondent was entitled to 
the charge he requested with respect to his good 
faith and actual belief. Not until this court pro- 
nounced judgment in United States v. Murdock, 284 
U.S. 141, had it been definitely settled that one under 
examination in a federal tribunal could not refuse 
to answer on account of probable incrimination under 
state law.’’ (Ibid.) 


In the second Murdock case, at page 397, the Court dis- 
tinguished Sinclair v. United States, 297 U. S. 293, upon 
which the prosecution here relies. The court there pointed 
out that 2 U.S. C. § 192 under which the Sinclair prosecution 
(like the present prosecution) was brought did not require 
wilfulness, at least in that portion of the statute relating to 
a refusal to answer questions. This distinction perhaps 
might have been a valid one until the Supreme Court, in 
Emspak and Quinn, supra, read the second part of Section 
192 as including the element of wilfulness. District J: udge 
Weinfeld in United States v. Lamont, supra, at page 32 
stated that ‘‘wilfulness, or a deliberate intentional refusal 
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to answer, is an essential element of the offense.’’ If 
this is so, Murdock and Sinclair are inconsistent. Contra 
United States v. Deutsch, 235 Fed. 2d 853, App. D. C. 


Consistently since Sinclair, the Supreme Court has 
shown great sympathy for those who must at their peril 
pick their way through the tangled web of constitutional 
law. The Court’s reference to Sinclair in the Watkins 
case (at p. 208) was indicative of that point of view, 
the Sinclair case there being cited as an illustration of 
the great burden placed on a defendant in a contempt case. 
See, in addition to the Murdock cases, Screws v. United 
States, 325 U. S. 91 and Raley v. Ohio, 360 U. 8S. 423. 


Failure to hold that appellant was entitled to rely on 
the decision in Watkins will raise a serious constitutional 
issue. The enabling resolution establishing the Committee 
was described in Watkins (p. 202) as so vague that even 
a majority of the United States Supreme Court could 


not understand it. Our Constitution does not permit con- 
viction for crime on the basis of a statute of this nature. 
True it is that the majority in the Barenblatt case was 
able to assign a meaning to this vague language. This 
it did after a study of the 20-year history of the Committee, 
in the course of which reference was made to debates on 
the original authorizing resolution in the 75th Congress, 
to 17 House Reports from the 76th Congress to the 85th, 
and on 23 House Resolutions extending over the same 
period of time. It may be that such an historical survey 
justifies the conclusion to which the Court came and that 
the majority opinion is quite correct as to the intent of 
Congress. The difficulty is that we are not here engaging 
in historical research, but in the determination of the guilt 
or innocence of the appellant, who is entitled to read a 
statute and to base his conduct on a fair interpretation 
of the words set forth therein. It is unreasonable to 
expect him to understand that the word ‘‘un-American’’ 
really meant ‘‘Communist Party’’, especially two months 
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after the Chief Justice of the United States, (in an opinion 
joined in by a majority of the Court) had been unable 
to define the word. The Supreme Court having held that 
the key words in the statute, under which the Committee 
exerted its authority, were so vague as to be undefinable, 
appellant cannot be held criminally liable for his failure 
to guess what the definition would be two years later. 


The conviction of appellant under a statute so unclear 
is a palpable violation of his right to due process of law 
under the Fifth Amendment. The Supreme Court’s lan- 
guage in the Raley case is quite appropriate here: 


sw * * A State may not issue commands to its 
citizens, under criminal sanctions, in language so 
vague and undefined as to afford no fair warning 
of what conduct might transgress them. Lanzetta 
v. New Jersey, 306 U. S. 451. Inexplicably contra- 
dictory commands in statutes ordaining criminal 
penalties have, in the same fashion, judicially been 
denied the force of criminal sanctions. United States 
v. Cardiff, 344 U. S. 174. Here there were more 
than commands simply vague or even contradictory. 
There was active misleading. Cf. Johnson v. United 
States, 318 U. S. 189, 197. The State Supreme Court 
dismissed the statements of the Commission as legally 
erroneous, but the fact remains that at the inquiry 
they were the voice of the State most presently speak- 
ing to the appellants. We cannot hold that the Due 
Process Clause permits convictions to be obtained 
under such cirecumstances.’’ (360 U. S. 423, 438-9) 


Where the Supreme Court has spoken, appellant had 
a right to rely upon its words without forfeiting either 
his rights under the First Amendment to remain silent or 
his liberty for exercising that right. All of those witnesses 
who testified before this Committee between June 1957 
(Watkins) and June, 1959 (Barenblatt) and who ascer- 
taining their First Amendment rights relied upon the 
Supreme Court in Watkins may reasonably urge a lack 
of the ‘‘bad purpose’? necessary to provide criminal intent. 
(United States v. Murdock, supra, 290 U. S. at page 394.) 
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POINT IV 


The Court erred in excluding from the record the 
proffered testimony of Professor Thomas I. Emerson 
offered on the issue of the balancing of public and pri- 
vate interests. 


In the Barenblatt case the Supreme Court assumed the 
difficult burden of balancing ‘‘the competing private and 
public interests at stake in the particular circumstances 
shown.”? 360 U. S. at 126. We would not have urged the 
Court to adopt this rule for the application of the First 
Amendment and shall, if the opportunity should arise, urge 
the Court to reconsider its opinion in Barenblatt. 


So long as the Barenblat rule remains in effect, how- 
ever, a court trying a case affecting First Amendment rights 
must likewise balance the competing private and public 
interests at stake in the ‘particular circumstances” of 
each case. Every defendant in a criminal case is entitled 
to a trial on the record in his own case and hence it is 
impossible for any court to hold, as the Trial Court evi- 
dently did in this case, that the balancing process was 
performed once and for all in Barenblatt and that for 
all time in the future defendants will be bound by the con- 
clusion reached in that case, on the basis of the facts 
there presented. We think such a procedure contrary to 
the most elementary principles of our Constitution, and 
urge that the facts must be weighed in each case to determine 
which way the balance falls. 


It is clear, of course, that the Supreme Court does in 
fact balance interests separately in each case. In NAACP 
vy. Alabama, 357 U. S. 449 and in Bates v. Little Rock, 
361 U. S. 516, the Supreme Court expresly considered the 
facts in each case and after balancing them, came to the 
conclusion that the rights of the individuals involved out- 
weighed the rights of the state in enforcing legislation 
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which impinged on First and Fourteenth Amendment rights. 
The same procedure should have been followed here. 


In Barenblatt, the Court (at p. 128, et seq.) made certain 
“‘findings’’ with respect to the alleged threat of Communism 
to the United States. We assume that those findings 
were made on the basis of the record in that case, together 
with additional facts of which the Court took judicial 
notice. In the instant case, there are no facts in the record 
on the basis of which any finding could be made that 
Communism constitutes a sufficient threat to the United 
States to justify the interference with First Amendment 
rights which, it must be generally conceded, existed here. 
So we must assume that the District Court took judicial 
notice of the facts it was required to find under the Baren- 
blatt decision, namely, that in balancing the competing 
private and public interests at stake in these circumstances, 
the public interests outweighed the private. 


Generally speaking, a Court may take judicial notice 
of facts which are ‘‘common knowledge”? but the doctrine 
of judicial notice can never constitutionally be utilized to 
bar evidence seeking to contradict such ‘common knowl- 
edge.”? Testimony is always admissible on any factual 
issue before the Court. As the Supreme Court said in 
Ohio Bell Telephone Co. v. The Public Utilities Commission 
of Ohio, 301 U. S. 292, 301: 


‘‘Moreover, notice, even when taken, has no other 
effect than to relieve one of the parties to a contro- 
versy of the burden of resorting to the usual forms 
of evidence, Wigmore, Evidence § 2567; 1 Greenleaf, 
Evidence, 16 Ed., p. 18. ‘It does not mean that the 
opponent is prevented from disputing the matter 
by evidence if he believes it disputable.’ Ibid.” 


In Grand Opera Co. v. Twentieth Century Fox Film 
Corp., 235 Fed. 2d, 303, 307 (C. A. 7, 1956), the Court 
said: 

‘¢Judicial notice is merely a conventional method 
of taking evidence to establish facts,’? 
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To the same effect, see In Re Bowling Green Milling Co., 
132 Fed. 2d, 273 (C. C. A. 6, 1942); United States v. Alu- 
minum Co. of America, 148 Fed. 2d, 416 (C. C. A. 2, 1945). 


Appellant contends that if ‘‘competing private and 
public interests at stake’’ in the circumstances here are 
balanced, the private interests far outweigh the public. 
To establish his contention on that point, Professor Thomas 
I. Emerson, Professor of Law at Yale University, was 
offered as a witness. His testimony was prepared in 
writing and was submitted to the Court at the trial for 
a ruling as to admissibility. The Court refused to accept 
the testimony, but the offer of proof is a part of the 
record and appears at J. A. 97-118. This testimony may 
be summarized as follows: 


The witness first qualified himself as an expert, setting 
forth his professional background since his graduation 
from Law School in 1931. After extensive and widespread 
experience in government service he became a member 
of the faculty at Yale Law School in September, 1946. 
Since that time his major field of research has been public 
law and, within that general area, political and civil rights 
(J. A. 98-100). He has written a two volume work on the 
subject, a second edition of which was published in 1958 
and since 1946 has maintained an extensive file of material 
on this subject. In the academic year 1953-1954 he studied 
civil liberties in Great Britain; for the current academic 
year he will be working under a Fellowship from the Ford 
Foundation to study the legal foundations of the right of 
political expression. He is in close touch with other aca- 
demic communities through contacts with faculty members, 
students and other organizations within various educational 
institutions. He is fully familiar with the work of the 
House Committee on Un-American Activities (J. A. 100- 
102). 


Professor Emerson then outlined in considerable detail 
legislation already in existence relating to the protection 
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of internal security in the United States. He discussed 
the social conditions which might give rise to political 
and social unrest, and the strength of the Communist 
Party, the organization against which this Committee has 
directed most of its activities. He pointed out that in 
political activity, in industry, agriculture, labor, religion, 
education and in other areas of American life the Commn- 
nist Party has substantially no influence (J. A. 102-110). 


Professor Emerson then turned ‘‘to the other side of 
the scales’? and considered the interest of the individual 
and of society in freedom of speech. He discussed the 
interests of the individual in his right of expression and 
in his right of silence and the nature of the interest of 
society in freedom of political expression in a democratic 
society. Such a right of expression is, he pointed out, 
necesary to a healthy functioning of society. He considered 
in some detail the economic and social effects upon the 
witness called before the Committee as well as the effect 


on his right of association (J. A. 110-117). 


In conclusion Professor Emerson stated it as his opinion 
“‘that the interests of the Government in obtaining answers 
to the questions put to this defendant as an aid in develop- 
ing further legislation to protect internal security are 
substantially outweighed by the interests of the individual 
in freedom of speech or silence, as he may prefer, and by 
the interests of the community in maintaining freedom of 
political expression and other conditions essential to main- 
taining an open society’? (J. A. 117-118). 


We shall not here consider the merits of Professor 
Emerson’s testimony or its weight but only its admissibility. 
It seems clear that if the balancing concept established by 
the Court in the Barenblatt, NAACP and Bates cases, supra, 
is to be applied in a way that will protect the constitutional 
liberties of appellant and others similarly situated, testi- 
mony on the subject must be admissible. Otherwise, there 
is no way in which the Court can balance those interests 
save by its own speculation. 
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POINT V 


The public interest involved in securing answers 
to the questions at issue here does not outweigh appel- 
lant’s interest in the exercise of his rights under the 
First Amendment and in his right of privacy. 


As is noted elsewhere, this is not the first time there has 
been a congressional investigation of the communications 
industry. As a Committee counsel testified, he himself, as 
counsel for the Senate Subcommittee on Internal Security 
of the Judiciary Committee, had carried on similar inves- 
tigations in 1951 and 1954 (J. A. 38). 


An examination of the 1951 hearing indicates that seven 
witnesses who were officers of the Union were called by the 
Committee. Four other witnesses named about one hun- 
dred alleged Communists in the industry. (See hearings 


cited supra at p. 10) 


Actually many names were repeated over and over again 
by the various witnesses at these hearings. 


Appellant’s membership in the Party had been remote 
in time and casual in substance. At most, if he had an- 
swered, he might have added to the hundred or more names 
already submitted to the Committee, two or three more 
names who might or might not have been called by the 
Committee to add a few words to the thousands already in 
the record. Certainly there is nothing to suggest that this 
witness could have named anyone whose name had not been 
submitted to the Committee, or who would come forward 
to add anything substantial to the vast bulk of material 
already submitted to the Congress on this and other oc- 
casions. 


Against this we must set the constitutional rights of 
appellant—constitutional rights which the Courts generally 
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agree are of the utmost importance. Both Barenbdlatt and 
Watkins are in agreement that substantial First Amend: 
ment rights are at stake here. The only issue between the 
majority and minority members of the Court in Barenblatt 
was the circumstances under which those First Amendment 
rights could be invaded. We submit that under the cir- 
cumstances shown here the invasion is not justified by any 
overwhelming or even important public interest which 
required the appellant to surrender those rights in order to 
add a couple of names of alleged Communists to the many 
names already in the possession of the Committee. 


POINT VI 


The investigations carried on by the House Commit- 
tee on Un-American Activities do not have a genuine 
legislative purpose. Their sole objectives are exposure 


and attainder in violation of Article I, Sections 1 and 
9, Article III, Section 1 and the First and Ninth Amend- 
ments to the Constitution. 


Nothwithstanding the presumption of regularity and 
the deference owing to a coordinate branch of the govern- 
ment, this Court should not blind itself to what ‘‘all others 
ean see and understand.” United States v. Rumely, 345 U. S. 
41, 44; Child Labor Tax Case, 259 U. S. 20, 37. It is a 
matter of widespread and common knowledge throughout 
the United States and indeed throughout the world that 
the Committee exists as the major repressive force in this 
country against the exercise of activities protected by the 
First Amendment. This may not be clear if the Court con- 
siders each petitioner coming before it as though he were 
the only person who had ever been questioned by the Com- 
mittee, but it is abundantly clear if the Court considers the 
twenty-one year history of the Committee. 
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We are not unaware that the Supreme Court in Baren- 
blatt found that the Committee does have a bona fide legis- 
lative purpose; however, the subject had not been fully 
briefed by the petitioner in that case and subsequent re- 
search has disclosed much further evidence in support of 
appellant’s contention with respect to this matter. We 
feel that we would be in dereliction of our duty to this Court 
and to the appellant if we did not present that evidence at 
least in summary form at this time. 


A. The Committee has Frequently Stated that 
Its Purpose was to Expose “Subversives”. 


On May 26, 1938, Congressman Martin Dies, in urging 
the adoption of H. Res. 282, 75th Cong., creating the Spe- 
cial Committee on Un-American Activities (the predecessor 
of the present standing Committee), said: 


“I am not in a position to say whether we can 
legislate effectively in reference to this matter, but 
I do know that exposure in a democracy of subversive 
activities is the most effective weapon that we have 
in our possession.’ (83 Cong. Ree. 7570) 


The twenty years which followed this statement have 
confirmed the fact that exposure, rather than legislation, 
was the purpose of the Committee. 


The Committee hearings and reports are replete with 
statements by the Committee and its members to this effect. 
Some of this material is referred to in Watkins v. United 
States, 354 U. S. 178 (ftn. at p. 199) and in the dissent of 
Mr. Justice Black in Barenblatt, at page 163. The subject 
was discussed at considerable length in the petitioner’s 
brief in Watkins at pages 39 to 52 thereof. See also the 
Joint Appendix in Watkins at pages 112 through 168. We 
shall refrain from listing additional instances of statements 
by the Committee that exposure constitutes its purpose; 
such evidence would be only cumulative. It is sufficient only 
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to note that the Committee has never concealed its aims® 
and that hardly a hearing can be examined without pro- 
ducing additional statements duplicating in content those 
above referred to, 


B. The Committee’s Reports Are Intended to 
Expose “Subversives” and to Subject Them to 
an Attainder; They Serve No Legislative 
Purpose. 

Between 1938 and 1958, the Committee has issued about 
ninety reports and other publications (other than tran- 
script of hearings) comprising about 10,000 pages. In 
only a handful of these is any legislation recommended or 
even discussed (see subd. E below). The other reports 
are devoted exclusively to exposure. Their most prominent 
feature consists of lists of names of persons and organi- 
zations. 


Space obviously does not permit a detailed analysis of 
each report. Some of them are devoted to specific individ- 
uals or organizations (Dr. Edward U. Condon, Maurice 
Thorez, Vincente Lombardo Toledano, the Methodist Feder- 
ation for Social Action, the National Lawyers Guild, the 
Hawaii Civil Liberties Committee, the Emergency Civil 
Liberties Committee, ete.). Others are devoted to more 
general subjects. Typical is the 97-page Committee report 
issued August 16, 1957, entitled ‘‘Communist Political Sub- 
version, The Campaign to Destroy the Security Program 
of the United States Congress.’’ No legislation is recom- 
mended. The index to the report contains the names of 
about 350 individuals and another 250 organizations men- 
tioned in it; some of them are the subject of extensive bio- 
graphical comment. <A similar report was issued on Febru- 

* Some of the publications of the Committee are titled to indicate 
this purpose. See, for example, Hearings entitled “Expose of the 
Communist Party of Western Pennsylvania”, 81st Cong.; Hearings 
entitled “Expose of Communist Activities in the State of Massa- 
chusetts”, 82nd Cong. 
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ary 16, 1959, entitled ‘‘Communist Legal Subversion. The 
Role of the Communist Lawyer.”? Here 39 members of the 
bar are singled out for extensive biographical treatment. 
No legislative action is suggested. 


Many additional instances could easily be cited. Indeed 
most of the Committee’s reports are accompanied by an 
Index—and in every case, an Index of names alone. This 
is true even of the Committee’s annual reports. When the 
Committee prints its hearings, the print is accompanied by 
an index only of names. We know of no instance in which 
the Committee has published a subject index. 


As might be expected in view of the tremendous volume 
of the reports, they are in large part repetitious. Most of 
the annual reports are revised variations of the report for 
the preceding year. Many of the reports do not purport to 
have resulted from any specific hearing but are apparently 
issued from time to time to suit the Committee’s fancy. 


C. The Committee Maintains Elaborate Indices of 
Persons and Organizations Designed Exclu- 
sively to Expose, Serving No Possible Legis- 

lative Purpose. 

One of the most popular and certainly the most volumi- 
nous of the Committee’s publications is its mis-named 
“‘Cumulative Index to Publications of the Committee on 
Un-American Activities, 1938-1954 and the Supplement to 
that Index covering the years 1955 and 1956. Although 
purporting to be an Index to publications, it is actually an 
Index to names. The 1938 to 1954 Index contains the names 
of about 30,000-35,000 individuals and several thousand 
organizations; the Supplement contains approximately 
12,000 names. Each of these individuals and organizations 
has been ‘‘mentioned’”’ in a House Committee hearing or 
report. Anyone interested may, with the aid of these ref- 
erence works, determine whether his employees, his fellow- 
workers, his union officials, his neighbors, his personal ene- 
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mies or, for that matter, the Justices of his Supreme Court, 
have ever been referred to at a Committee hearing, and on 
what occasion. 


This is not all. The Committee also publishes a ‘‘Guide 
to Subversive Organizations and Publications’? which, like 
the Index, is intended to provide publicity to those organi- 
zations unfortunate enough to have incurred the displeasure 
of the Committee. 


The vast Index Expurgatorius is one of the most im- 
portant activities of the Committee and furnishes a ready 
guide to federal, state and local officials in their own local 
hunts for subversives. Echoes of these indices occur fre- 
quently in the records of the Supreme Court and the Courts 
of Appeal. For example, one of the charges against 
Greene was that he attended a dinner of an organization 
cited by the House Committee as a Communist front; one 
of the charges against Harmon was that he was a member 
of an organization cited by the Committee (Greene v. 
McElroy, 360 U. S. 474, n. 5 at p: 478; Harmon v. Brucker, 
355 U.S. 579, R. 3-4). Olenick received an undesirable dis- 
charge from the Army because, among other things, he read 
a newspaper ‘‘cited’’ by the Committee as a mouthpiece of 
the Communist Party (Olenick v. Brucker, C. A. D. C. No. 
15, 177, J. A. p. 8a). Additional instances of such use of 
Congressional committee ‘‘citations’’ can be found in the 
file of most loyalty-security proceedings, whether they be 
of seamen being screened by the Coast Quard, soldiers 
being screened by the Army, defense employees being 
sereened by the Industrial Personal Screening Board, fede- 
ral employees being screened by federal loyalty boards or 
municipal employees being screened by various state, coun- 
ty or local screening agencies. 


The Committee does not treat its processes of compil- 
ing the Index as incidental; indeed it has even called wit- 
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nesses for the express purpose of determining whether or 
not it should ‘‘cite”’ an organization as Communist front.® 


Such activity by the Committee is clearly a process of 
attainder, not of legislation. Such function is not permis- 
sible under our system of government. 


Nor is the material which the Committee publishes the 
full extent of its activity in this area. In 1947, in its An- 
nual Report, the Committee said: 


“«The Committee during the past two years, has 
assembled an exhaustive file on every known sub- 
versive individual and organization at work in the 
United States today. The Committee’s system of 
cross-indexing, filing and master-filing is considered 
one of the outstanding systems of this type in the 
United States. The files of the Committee are used 
daily as sources of information by practically every 
Air age division of the Federal Government’’ 
(p. 16). 


The recent annual reports of the Committee have elabor- 
ate descriptions of the uses to which its euphemistically 
termed ‘‘reference service’”’ is put, serving as it does a 
source of information available to all members of Congress 
and the executive agencies of the Government. The Com- 
mittee has boasted that its files contain ‘‘a vast and unex- 
celled storehouse of information concerning subversive or- 
ganizations in the United States.”” As Professor Carr says: 
“Every time such a person makes a speech, publishes a book 
or article, lends his name as sponsor to some organizational 
activity which is reported in the press or otherwise comes 
to the attention of the committee staff and seems significant 
to them, another entry is added to the card file.”’ (Carr: The 
House Committee on Un-American Activities, Cornell Uni- 


* Such was the testimony of counsel for the Committee at the 
contempt trial in United States v. Braden now pending before the 
Supreme Court on a writ of certiorari. See Record in that case, 
pp. 49-50. 
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versity Press, 1952, p. 254, Emphasis in original.) Pro- 
fessor Carr estimates that there may have been, in 1952, 
index cards on a million individuals. If 80, there are, no 
doubt, many more by this time, 


Professor Carr quotes Stripling, some time Chief In- 
vestigator for the Committee, as having stated that about 
20,000 persons had access to the file (Carr, supra, 256). It 
is inevitable that files cannot be kept confidential if so many 
persons are privy to the secret and therefore it is not at all 
surprising that private organizations have obtained access 
to these files. Quite aside, however, from private organi- 
zations, Congressmen and other ‘‘aceredited”’ persons have 
frequently used the Committee files for their own personal 
purposes and the Committee in its annual reports actually 
encourages such use. Professor’ Carr cites two instances 
of publication of portions of the Committee files on the 
floors of Congress (op. cit. 256, 257) and many other similar 
instances could easily be cited. Apparently access to files 


of the Committee by Red Channels and American Business 
Consultants, Inc., have enabled the publication of an enor- 
mous blacklist in the entertainment industry.* 


The Committee makes no particular secret of the non- 
legislative use of its files. For example, on August 21, 1959, 
Congressman Walter, Chairman of the Committee, publicly 
announced, in calling off a proposed hearing on the sub- 
ject of education in Southern California, that he was turn- 
ing over information in the files of the Committee to the 
local school authorities for action. There are innumerable 
instances in hearings of the Committee in which the Com- 
mittee has stated that it was handing over information in 
its files to such agencies as the Immigration Service and the 
Justice Department.* 


*See Cogley—Report on Blacklisting—Fund for the Republic 
1956). 
* e a single hearing in Buffalo in 1957, the Committee threatened 
to refer the testimony of 4 witnesses to the Justice Department 
because their testimony conflicted with information in the Commit- 
tee’s files. See 85th Cong., pp. 1638, 1691, 1741, 1767. Other 
similar actions are frequent. 
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D. The Primary and Often Exclusive Purpose of the 
Committee in Holding Hearings is to Expose 
Persons as Members of the Communist Party. 

The Committee’s concentration on names is well illus- 
trated by an examination of almost any Committee hearing, 
including the series at which appellant testified. At these 
hearings witnesses are often called and asked no questions 
of substance other than the names of other persons. This 
case is itself a good example of this procedure; although 
appellant had been a Party member, he was not questioned 
at all about his Party activity, the Committee directing itself 
exclusively to an effort to secure the names of other persons 
from him. 


Often witnesses are called upon to repeat, in public 
session, lists of names they have already given the Com- 
mittee in executive session, a procedure which can have no 
purpose other than to expose. Here, again, the hearings at 
which appellant testified furnish an excellent example. The 
witness Mignon had ‘‘in staff consultation’’ identified a 
number of people as Communists. He was, nevertheless, 
directed to repeat all of these names in public session (Hear- 
ings before the Committee on Un-American Activities, H. 
of B., 84 Cong., Ist Sess., July 17, 1957, entitled ‘‘Investi- 
gation of Communist Penetration of Communications Facili- 
ties’’, p. 1460). Again, the witness Greenberg read into the 
record a list of names of persons after she had given the 
names to the staff (Zbid., p. 1510). 


Many witnesses have been called and re-called by the 
Committee on several occasions for no apparent reason 
other than that their recollection for names is so remark- 
able. Among the most prolific of the name droppers has 
been Matthew Cvetic who testified on four occasions in the 
81st Congress. (At pp. 1195ff, 2365ff, 3007f and 3143ff). 
Barbara Hartle is another of the Committee’s favorites. 
She testified twice in the 83rd Congress and twice in the 
84th, each time listing scores of names. (In the 83rd Cong., 
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pp. 605ff and 6629ff; in the 84th Cong., pp. 6943fF and 
7051ff). John Lautner has testified nine times; he remem- 
bers hundreds of names which he dutifully reads into the 
record. (See Hearings in the 84th Cong. in New York at 
Pp. 6178ff, 6233ff and 6338ff; in the 85th Cong. in New York 
at pp. 275ff, 650ff, S00ff, 24938; in Chicago at p. 485ff; in 
Gary at p. 1958ff). 


Frequently witnesses are called to supply the names of 
hundreds of persons and little other testimony which could 
not be easily gleaned from the public press. (See, for 
example, Blauvelt hearings, 84th Cong., p. 1819ff; Mark- 
ward, 82nd Cong., p. 740ff; 80th Cong., p. 4467ff). Mrs. 
Blauvelt, an undercover member of the New York Police 
Department, supplied the names and, in most cases, the 
addresses of about 450 people in four days of testimony. 


E. The Committee Does Not in Fact Perform a 
Significant Legislative Function. 

In 1958 the Committee, stung by criticism that it had 
not sponsored a significant amount of legislation, pub- 
lished a study purporting to show its legislative recom- 
mendations and the subsequent action taken thereon by 
Congress. (Legislative Recommendations by House Com- 
mittee on Un-American Activities, 85th Cong., 2nd Sess.) 
This report was relied on by the Supreme Court in Baren- 
blatt, at p. 127, fn. 27. Ag shall appear, we think that this 
reliance was misplaced. 


In its study, the Committee listed seventy-nine recom- 
mendations. An examination of the listing discloses the 
following: 


1. A great many of the alleged Committee recommen- 
dations are in fact repetitive. For example, legislation 
against wiretapping is listed as items 36, 40, 49, 57, 62 
and 72; a proposal to prohibit ‘‘the unauthorized trans- 
portation in interstate commerce of Government docu- 
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ments falling with a top secret, secret or confidential clas- 
sification’? is listed as items 47, 52, 58, 62 and 73; a pro- 
posal requiring that a person bidding for a government 
contract file an affidavit that he has not been within the 
past ten years a member of any organization advocating 
the violent overthrow of the Government appears as items 
61, 64 and 74. When repetitive recommendations are 
eliminated, the Committee’s purported list of 79 items 
shrinks to 51. 


2. The Committee contended that 26 of its proposals 
have, at least in part, been enacted into law. Of these 
12 are claimed to have been included in a single statute, 
namely, the Internal Security Act of 1950 (64 Stat. 1008) ; 
3 more are claimed to have been enacted by the Communist 
Control Act of 1954 (68 Stat. 776). Careful analysis of 
these 15 items as well as the remaining items which are 
claimed to have been enacted by other statutes will throw 


considerable doubt upon the Committee’s claims.* 


Even more significant, however, it appears that, with 
the exception of the Internal Security Act of 1950 and the 
Communist Control Act of 1954, none of the legislation 
referred to can properly be accredited to the Committee. 


* For example, items 67 and 68 relate to Committee recommenda- 
tions made on January 11, 1956; the Committee claims that these 
two items were enacted into law by the Act of July 24, 1956 (70 Stat. 
623, CH. 768) and the Act of August 1, 1956 (70 Stat. 899, CH. 
849). In fact, both statutes had been introduced into Congress 
about a year before the Committee made its recommendations and 
both had been reported favorably by the House Judiciary Committee 
seven or eight months prior to the Committee’s recommendation. 
Another illustration: Item 4 is a recommendation made on January 
3, 1941. It is claimed that the Veteran’s Readjustment Assistance 
Act (66 Stat. 667), passed eleven years later, was in response to this 
recommendation. That Act was handled in the House by the Com- 
mittee on Veterans Affairs, it bears little resemblance to the recom- 
mendation of 1941 in substance and there is no suggestion anywhere 
that it was in fact prompted by the 1941 recommendation. 
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Most of the legislation for which credit is claimed was the 
responsibility of the House Judiciary Committee. 


3. The Committee likewise claimed that while many 
of its recommendations were not in fact enacted into law 
they were the subject of bills then pending. Here again 
the Committee claims credit for work actually being done 
by other committees of the House and even, in some 
instances, for bills pending only in the Senate.** A group 
of bills permitting wiretapping appear as items 36, 40, 49, 
57, 62 and 72 on the Committee’s list. Replicas of those 
bills were pending long before this Committee made any 
recommendation with respect thereto.t At most, two or 
three of the bills claimed by the Committee to have resulted 
from its recommendations are actually within the juris- 
diction of the Committee and are being processed by it. 


4. A great many of the recommendations of the Com- 
mittee have never been the subject of legislation at all. In 
a few cases administrative action is claimed to have 
resulted from Committee recommendations, although here 
too the administrative action taken usually bears little 
resemblance to the recommendation of the Committee. In 
still other cases no action of any kind was taken—not even 
the members of the Committee drafted bills incorporating 
these Committee recommendations. 


And so, 20 years of hearings, comprising in all almost 
50,000 pages of testimony and almost 10,000 pages of 
reports and other publications have resulted in the pas- 
sage of two laws of highly doubtful constitutionality. In 
this process millions of dollars have been spent, thon- 
sands of witnesses have been called and hundreds of lives 
have been virtually destroyed. ‘The disastrous conse- 


** See items 44 and 66. 
t See, for example 76th Cong. 3rd Sess.; H. J. Res. 553, 571; 
77th Cong. Ist Sess., H. R. 2266; 77th Cong. 2nd Sess., H. R. 6919. 
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quences on the exercise of First Amendment rights by 
Americans have been incalculable. 


We submit that even on the basis of its own showing, 
this Committee does not exist for a bona fide legislative 
purpose. 


It is not only that the Committee has not made signifi- 
cant recommendations for legislation; the Congress itself 
has recognized that the actual purpose of the Committee 
is not legislative. Thus, we see that an infinitesimal num- 
ber of bills are in fact referred to the Committee by the 
Speaker of the House. For example, in the 83rd Con- 
gress there were 10,285 bills referred to House commit- 
tees of which four were referred to the Committee on 
Un-American Activities. In the 84th Congress there were 
12,456 bills referred to House committees of which only 
one was referred to this Committee. In the 85th Congress 
13,521 bills were referred to House committees; only five 
were referred to this Committee. Every other legisla- 
tive committee of the House handles hundreds of bills each 
session. (Library of Congress, Legislative Reference Serv- 
ice Digest of Public Bills, Final Issues for 1953-1958, 
inclusive.) 


This is not to say that the Committee is not active or 
that it is not responsible for turning out many reports or 
carrying on extensive activities. Its budget is one of the 
largest of any committee in the House—about twice as 
much, for example, as the Committee on Foreign Affairs. 
It has the largest committee staff. It prints more copies 
of its hearings and reports than of all of the other com- 
mittees combined. These reports generally have nothing 
to do with legislation but consist of diatribes against 
organizations and persons of whom the Committee dis- 
approves. It publishes, in the hundreds of thousands, 
copies of such documents as Spotlight on Spies (250,000), 
Ideological Fallacies of Communism (36,000) and. the 
Crimes of Kruschev. 
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F. The Committee Has Abused Its Subpoena Power. 


So far as we know this is the only standing committee of 
the House which has permanent subpoena power. Most 
committees carry on their activities quite adequately with- 
out the use of such extraordinary powers. They manage 
to enact legislation relating to foreign affairs, banking 
and credit, internal revenue, education, the armed services 
and all other subjects without subpoenaing witnesses who 
are unwilling to testify. 


One would think that the purpose of the subpoena power 
is to call before the Committee persons who are prepared 
to give testimony which will be of help to the Congress in 
enacting legislation, or persons who have in their pos- 
session documents of which the Congress might take note. 
Indeed, this has traditionally been the function of the sub- 
poena powers, and an examination of the hearings of spe- 
cial investigating committees which were given the power 
of subpoena will indicate that that power has been exer- 
cised sparingly and for the most part to secure documen- 
tary evidence. Not so with this Committee. No one 
believes that the Committee was really interested in appel- 
lant’s views on subversion in the communications indus- 
try—indeed, it fully expected him to refuse to testify. 
(Deft.’s Ex. 4) Indeed, the vast majority of the witnesses 
subpoenaed by this Committee are witnesses who refuse 
to give any information to the Committee. An examina- 
tion of Committee hearings will show that in any session 
of Congress between eighty and eighty-five percent of all 
of the witnesses who testify refuse to answer questions 
either on grounds of the Fifth Amendment or the First 
Amendment. No more than two or three percent of the 
witnesses who are subpoenaed actually give information 
which Congress can utilize. 


It is difficult to formulate a theory on which such wide- 
spread use of a subpoena can be justified. There are many 
people available who are prepared to testify voluntarily 
concerning the activities of the Communist Party, and all 
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the evidence the Committee has secured in its twenty-one 
years has been from such witnesses. Certainly, after 
twenty-one years of experience, it must know that the over- 
whelming majority of the witnesses subpoenaed—perhaps 
nineteen out of every twenty—have no intention at all of 
giving information. 


Professor Harry Kalven in Mr. Alexander Meiklejohn 
and the Barenblatt Opinion, 27 Univ. of Chicago Law 
Review 314, at 327, has summarized the defect, in prin- 
ciple, in permitting such unlimited and widespread use of 
the subpoena power. The power to compel testimony, he 
points out, will by its nature be used primarily where a 
witness is unwilling to testify about himself or his friends. 
Actually, such testimony has little or no relevance or 
utility to the consideration of general legislation, and, as 
we know, witnesses, through use of the Fifth Amendment 
have been able to avoid the giving of testimony where they 
do not wish to do so. Consequently, the subpoena power 
in practice is used as a technique for the exposure of 
alleged subversives, not as a technique to secure evidence 
useful in the legislative process. 


CONCLUSION 
The Conviction of Appellant Should Be Reversed. 
Dated, August 25, 1960. 


Victor Rasrnowrrz, 
25 Broad Street 
New York 4, N. Y. 
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We respectfully call to the attention of the Court the 
decision of the United States Supreme Court in Wilkinson 
v. United States, decided on February 27, 1961. In that 
decision the Court discusses (Slip Opinion, p. 12) the mat- 
ter of ‘‘probable cause’’ raised at Point II of our brief to 
this Court. 


It is clear that the standard of probable cause set in the 
Wilkinson case is nowhere approached in this proceeding. 
The Supreme Court points out in the text of its decision 
that there had been ‘‘evidence that at a prior hearing the 
petitioner [Wilkinson] had been identified as a Communist 
Party member’’ (Slip Opinion, p. 13). There was no such 
evidence in this case; appellant had never been identified 
at any hearing as a Communist Party member and, unlike 
in Wilkinson, there had been no sworn testimony to that 
effect. 


In Footnote 9 in Wilkinson, the Court sets forth the 
other grounds for belief that Wilkinson ‘“‘was an active 


Communist leader engaged primarily in propaganda activi- 
ties’? (Slip Opinion, pp. 12, 13). Nothing even remotely 
approaching that kind of material was available as to 
Silber. The only information with respect to appellant was 
the sheerest hearsay and was many years old. 


We have now had, in two cases (Wilkinson v. United 
States, supra and Barenblatt v. United States, 360 U.S. 
109),.an indication that the Court requires ‘‘ probable cause”’ 
before a witness may be subpoenaed. It is clear that the 
use of these words in Barenblatt was not a mere accident 
and it is further clear that the Court is using high standards 
of probable cause in applying this limitation on the power 
of the Committee. 


On the record in this case, those high standards cannot 
be met. 


Dated, March 7, 1961. 


Victor Rasrvowrrz, 
25 Broad Street, 
New York 4, N. Y. 


Davp Rexx, 
711-14th Street, N. W. 
Washington, D. C., 


Attorneys for Appellant. 
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QUESTIONS PRESENTED 


Appellant, a communications worker, was called to testify 
before a duly authorized subcommittee of the House Commit- 
tee on Un-American Activities, which was conducting an in- 
quiry of Communist penetration of the communications 
industry. After stating that he had been a member of the 
Communist Party in 1948, appellant refused to answer, upon 
direction, whether the person who recruited him into the Party 
was @ communications worker, whether any of the officers of 
his union were members of the Communist Party at the time 
he was a member and whether any of the present officers of 
his union were members of the Party at that time. 

In the opinion of the appellee, the questions here presented. 
are: 

1. Whether the questions were pertinent to the subject of 
the inquiry and whether appellant was sufficiently apprised 
of their pertinency? 

2. Whether the Committee was justified in calling appellant? 

3. Whether his refusal to answer on the basis of the Watkins 
decision constitutes a defense? _ 

4. Whether it was error for the judge to exclude expert 
testimony offered to show that appellant’s constitutional 
rights outweighed the public interests involved? 

5. Whether there was a violation of appellant’s First Amend- 
ment rights? 

6. Whether the House Committee on Un-American Activi- 
ties has a legislative purpose? 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


The appellant was charged in a four count, indictment. (J.A. 
2-3), returned in the United States. District Court. for the 
District. of Columbia, with having refused, in. violation of 2 
US.C. 192 (infra, pp. 10), to answer four questions, pertinent 
to the matter under inquiry, put to him by: a subcommittee of 
the Committee on Un-American Activities of the House of 
Representatives. These questions were whether the person 
who recruited him into. the Communist. Party, was.a communi- 
cations worker (Count One), whether there were any, persons - 
engaged at Western Union. who. at any: time were known by; 
him to be Communists (Count Two), whether any officers of 
his union were.members of the Communist. Party: at. the time 
he was:a member of the Party (Count. Three), and, whether 
any of the present officers. of his union. were members. of the 
Communist Party. at the time he was in the Party (Count 
Four). At a.hearing on January 18, 1960, appellant’s. motion 
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APPEAL FROM THE UNITED STATES DISTRICT COURT POR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTEESTATEMENT OF THE CASE 


The appellant was charged :in a four count. indictment. (J.A. 
2-3), returned in the United States. District, Court. for the 
District. of Columbia, with having refused, in. violation of 2 
U.S.C. 192 (infra, pp. 10), to answer four questions, pertinent 
to the matter under inquiry, put to him by. a subcommittee of 
the Committee on Un-American Activities of the House of 
Representatives. These questions were whether the person 
who recruited him into the Communist. Party, was.a communi- 
cations worker (Count One), whether there were any. persons ° 
engaged at Western Union. who. at. any time were. known by- 
him to be Communists (Count Two), whether any officers of 
his union were. members of the Communist. Party: at. the time 
he was.a member of the Party (Count Three), and. whether 
any of the present officers, of his union. were. members. of the 
Communist Party at the time he was in the. Party. (Count 
Four). At a hearing on January 18, 1960, appellant’s.motion 
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to dismiss the indictment was, by agreement of counsel, 
treated as a motion to strike Count Two, and, on January 29, 
1960, the motion was sustained as to that count (J.A. 10). 
Appellant was found guilty as charged in the remaining counts 
and was sentenced to serve four months imprisonment and 
to pay a fine of $100 (J.A. 10-11). 

The pertinent facts may be summarized as follows: 

Rule X (infra, p. 10) of the standing Rules of the House of 
Representatives, as amended by the Legislative Reorganiza- 
tion Act of 1946, c. 753, § 121, 60 Stat. 812, 822, 823, provides 
for a Committee on Un-American Activities as a standing 
committee to be elected by the House at the commencement 
of each Congress. Under Rule XI (60 Stat. 823, 828; infra, 
p. 11) all proposed legislation relating to the subject of Un- 
American activities is to be referred to this Committee, which 
is authorized to investigate “(1) the extent, character, and 
objects of Un-American propaganda activities in the United 
States, (2) the diffusion within the United States of subversive 
and Un-American propaganda that is instigated from foreign 
countries or of a domestic origin and attacks the principle of 
the form of government as guaranteed by our Constitution, 
and (3) all other questions in relation thereto that would aid 
Congress in any necessary remedial legislation.” These stand- 
ing Rules were, in addition, specially adopted by the House, 
at the beginning of the Eighty-fifth Congress (during which 
the offenses involved occurred), as part of the rules of the 
House for that Congress (G. Ex. 2, Tr. 9; H. Res. 5, 85th Cong., 
1st Sess.). 

In the summer of 1956, the Committee began an investiga- 
tion of Communist penetration of communications facilities 
*“ (J.A. 12-13). During the course of its investigation, the Com- 
mittee received information that appellant was a member of 
the Communist Party, engaged in the communications indus- 
try as an employee of Western Union Telegraph Company; 
that he also was a member of the American Communications 
Association, a Communist controlled union receiving directives 
from the Soviet Union; and that he handled Government 
coded messages (J.A. 15, 81-82, 90). On the basis of such in- 
formation the Committee believed appellant had information 
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which would be useful to it in carrying out its legislative func- 
tion, and, accordingly, it caused to be issued, on June 21, 1957, 
& subpoena to appellant (J.A. 14-15), (G. Ex. 4, pp. 1-2, H. 
Rep. 1241, 85th Cong., 1st sess.). 

On July 10, 1957, at a regular meeting of the Committee 
with all members except two present, the Committee unani- 
mously adopted a resolution authorizing “the holding of hear- 
ings in Washington, beginning July 17, 1957, * * * for the 
purpose of considering whether or not members of the Com- 
munist Party or persons subject to its discipline are employed 
in various media of communications used in the transmission 
of vital communications, and the advisability, in the national 
security and for internal security, of the adoption of remedial 
legislation authorizing the Defense Department and other 
Government agencies to adopt and enforce appropriate regu- 
lations designed to protect and preserve inviolate secret and 
classified Government information, and investing in appropri- 
ate Government agencies, power to preclude access to vital 
communication facilities in time of war or other national 
emergency, persons who probably will engage in, or probably 
will conspire with others to engage in, acts of espionage or 
sabotage” (J.A. 20-21). On July 12, 1957, the Chairman of 
the Committee, Francis E. Walter, appointed a subcommittee 
of three to conduct the hearings (J.A. 21). 

The subcommittee met on July 17, 1957 (G. Ex. 8, p. 1377).2 
In an opening statement the chairman of the subcommittee 
set forth the public law under which the Committee was char- 
tered and the above quoted resolution of July 10, 1957, author- 
izing the hearings (id., pp. 1877-1378). Thereupon the chair- 
man stated (J.A. 18): 


In these hearings beginning now, the first of a series 
of this general subject, the committee hopes to ascertain 
the extent of the penetration and control exercised by 
members of the Communist Party over an industry 
which is vital to our defense; namely, communications. 


* Government Exhibit 8 is Part 1 of the Hearings before the Committee 
on Un-American Activities of the House of Representatives, 85th Cong., 
1st sess., July 17, 18, 19, August 2, 9, 1957, entitled Investigation of Com- 
munist Penetration of Communications Facilities. 
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In the event that testimony given during these hearings 
reflects a situation correctable by legislation, the com- 
mittee will recommend the appropriate measures at the 
proper time. It is the. purpose of the subcommittee 
in the conduct of these hearings, to discharge the duties 
placed upon us by the Congress by calling witnesses 
who, we have reason to believe, possess. information 
which will be of value to us and to the Congress in the 
consideration. of such legislation. * * * 


Witnesses heard on the first three days of the hearings, 
July 17 through July 19, testified to Government use of com- 
munications facilities, to the vulnerability of the communica- 
tions system to sabotage and of the efforts of the Communist 
Party to infiltrate the industry. One of these witnesses was 
the president of American Cable and Radio Corporation, 
Admiral Ellery W. Stone (G. Ex. 8, p. 1379). Admiral Stone 
testified: that his corporation was engaged in international 
communications by wire and radio, that it also operated a 
shore-to-ship system, and that its services were used by private 


companies engaged in defense work and by agencies of the 
United States Government, including the State Department 
and the Armed Forces (id., p. 1880). He testified that (id., 
p. 1381). 


* * © individual employees. have access to. confidential 
messages and, coded. messages, which if revealed to ene- 
mies, or potential enemies: of this. country could be 
dangerous to. the. national security. 

Obviously, the employees cannot read the coded mes- 
sages nor can they decode such messages. However, if 
an operator were subversively inclined he could make 
copies of such messages in the normal course of his 
work if unobserved and deliver them to outsiders who 
could well be expert in decoding and.thus bring about a 
breaking of codes. 

It is also easy to see the dangers to the national se- 
curity for a,subversive.employee to know the location 
of; this, country’s and. our allies; ships at a. critical. time 
in-a nationalemergency. 
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There exists, too, actual danger of sabotage on 
& wide basis, where trained saboteurs are planted 
throughout any communications company facilities at 
the outbreak of any hostilities. It would be a simple 
matter for such employees to cripple communications 
by damaging delicate and complex equipment, pouring 
acid on lead-covered cables, for example, which are used 
in modern methods of message transmission. 

* * +* . 2 * 


In the present state of the world my judgment is that 
prompt transmission of vital communications without 
danger of interception or sabotage is essential. It is 
equally essential that subversive elements be denied the 
access to an employment on international communica- 
tions facilities for sending to our enemies abroad intel- 
ligence acquired by espionage. 

He further testified that one of the three principal labor organ- 
izations representing employees in the communications indus- 
try was American Communications Association which was 
expelled from the CIO in 1950 because it was dominated by 
the Communist Party and because the union’s policies and 
activities from 1939 “resulted in subservience to the interests 
of the Communist Party, and through that party to the Soviet 
Union” (id., pp. 1881-1383). He also testified that, in 1951 
and 1952, witnesses before a Senate subcommittee had iden- 
tified certain of the officers of the union as Communists (id., 
p. 1386). Finally, he testified that the union was presently 
certified by the National Labor Relations Board as a bargain- 
ing agency for communications workers and he submitted 
recommendations for amendments strengthening Section 9(h) 
of the Taft-Hartley Act to preclude Communist dominated 
unions from being certified (id., pp. 1383, 1894-1396). 
Another witness testifying before the Subcommittee was 
Michael Mignon, a union representative for Communications 
Workers of America, AFL-CIO (id., p. 1410). Mr. Mignon 
testified that he had been a member of the Communist Party 
from 1936 to about 1940 (id., p. 1411). He testified that he 
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joined the Party when he was actively engaged 5 a trade 
unionist with the American Communications Association and 
that he participated in closed Communist cell meetings in 
which union policy was secretly determined and adopted by 
union officials without the knowledge of the union members 
(id., pp. 1411-1412). He testified that “the importance of 
obtaining control of the communications industry in times 
of stress or in revolutionary times was & primary factor, and 
therefore the efforts of the Communist Party in subsidizing 
the union and offering whatever assistance they could in 
building the union in the communications industry was pri- 
marily the main objective” (id., p. 1411). In order to be in 
@ position to gain immediate control of the industry, it was 
part of the Party program to recruit as many communications 
employees into the Party as possible (id., p. 1414). In the 
event the Party was unable to gain control of the industry, 
it would then be in a position to sabotage (id., 1420). 

The July hearings were continued over to August 2. In his 
opening statement on that day the Chairman announced 


(J.A. 20) : 


This morning’s hearing are a continuation of pre- 
vious hearings started on July 17, 1957, this being a 
continuation of a series of hearings in the communica- 
tions industry in the United States, namely, the position 
and influence held by members of the Communist 
Party and organizations dedicated to the Communist” 
objectives in that field of communications industry, 
principally. 

The Chairman then set forth the public law under which the 
Committee was chartered and the resolution of July 10, 1957, 
authorizing the hearings (J.A. 20-22). The Chairman con- 
tinued (J.A. 22-23): 

In these hearings * * * the committee hopes to -ob- 
tain additional information respecting the extent of the 
penetration and control exercised by members of the 
Communist Party in the United Stetes over an industry 
which is vital at all times to our defense, namely, 
communications. 
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In the event that testimony given during these hear- 
ings reflects a situation correctable by legislation or 
which may be remedied by legislation, the committee 
will recommend the appropriate measures at the proper 
time. 

It is the purpose of the subcommittee in the conduct 
of these hearings to discharge the duties placed upon 
us by the Congress by calling witnesses who, we have 
reason to believe, possess information which will be of 
value to us and to the Congress in the consideration of 
such legislation. 

Appellant, who was the third witness to appear, heard the 
opening statement of the Chairman (J.A. 29). Appellant 
testified that he had been engaged as a service writer for 
Western Union Telegraph for forty-one years and that he had 
secess to Government coded messages (J.A. 24-25). He testi- 
fied that he was not at that time a member of the Communist 
Party, but that he had been a member of the Party in 1948 
(J.A. 26). He was asked who enlisted him into the Party and 
he refused to answer “on the grounds set forth in the decision 
of the Supreme Court in the Watkins and Sweezy cases, and 
the statement filed with the committee by Mr. Grumman on 
July 18, including (1) the lack of jurisdiction of the commit- 
tee; (2) my rights under the first amendment; (3) the vague- 
nese of the resolution setting up this committee; and (4) the 
lack of pertinency of this committee” (J.A. 26). 

Appellant was then asked the question which forms the basis 
of. Count One of the Indictment—ze., whether the person who 
recruited him into the Party was a communications worker 
(J.A. 27-28). Upon hig refusal to answer for the reasons 
previously given, the staff director of the subcommittee stated 
(JA. 28): 

Mr. Chairman, I respectfully suggest that I be per- 
Initted to explain to the witness why it is pertinent to 
this inquiry for us to insist that this witness tell us 
whether or not the person who recruited him into the 
Communist Party was at that time in the communica- 
tions field as a communications worker. 


c] 


Now, Mr. Witness, this committee is considering 
legislation to safeguard this Nation from possible 
espionage or sabotage facilities by Communists. 

If the person who enlisted you into the Communist 
Party was engaged in the communications field, that 
person undoubtedly would have some information 
which would be of use to this committee in developing 
facts respecting Communist penetration of the com- 
munications facilities of this country. 

Therefore, I respectfully suggest, now, Mr. Chair- 
man, that this witness be ordered and directed to tell 
the committee whether or not the person who recruited 
him into the Communist Party was, to his knowledge, 
engaged in the communications industry. 


When directed by the Chairman to answer, appellant per- 
sisted in his refusal to answer “on the reasons stated previ- 
ously, * * * [i]ncluding the matter of personal conscience 
which prevents me from doing things that I am not sure of, 
and also on the grounds that I don’t see what this question has 
to do with the question [sic.] propaganda which this.commit- 


tee is concerned with” (J.A. 30). 
The director of the subcommittee then stated to appellant 
(J.A. 30-31): 


On the basis of extensive staff investigation it is the 
judgment of the staff that there is now in the establish- 
ment in which you are engaged at least one cell of the 
Communist Party operating. 

’ We should like to have you tell us now whether or. 
not there are any persons engaged at Western Union 
who at any time have been known by you to be 
Communists. 


Appellant declined to answer “on the grounds stated” and 
the director further advised him (J.A.31): 

I say to you that the pertinency of that question is 
this: If you do have such information and if we get the 
names of those people and if we can get them to testify, 
we will have information which will form a solid founda- 


9. 


tion upon which this committee can recommend legis- 
lation to the Congress, to protect the security of this 
_ Nation. 


. The Chairman directed appellant to answer the question, 
stating that “[c]ounsel now for the second time has explained 
the pertinency of the other questions, and that same explana- 
tion plus this explanation as to pertinency applies” (J.A. 31). 
Appellant persisted in his refusal to answer and his refusal 
constitutes the basis for Count Two of the indictment. 

Appellant denied that he was relying on the self-incrimi- 
nation clause of the Fifth amendment (J.A. 33). After 
answering questions about his withdrawal from the Party 
he was asked to what union he belonged (J.A. 33-34). He 
replied, “the American Communications Association.” He 
was then asked and refused to answer, after direction, the 
questions forming the basis of Counts Three and Four, 
namely, whether any of the officers of his union were 
members of the Communist Party at the time he was a 
member of the Party and whether any of the present 
officers of his union were members of the Party at the time 
he was in the Party (J.A. 34). He was advised that the 
“questions were asked you for the same reasons that Mr. 
Arens, our counsel [staff director], gave you for asking the 
other questions” (J.A. 34). “They are pertinent for the 
same reasons that he advanced,” emphasized Mr. Scherer 
of the subcommittee. The Chairman of the subcommittee 
also urged him to “come to the point where you can help 
us” (J.A. 35). To this invitation appellant replied, “I have 
& conscience to protect and other things” (J.A. 35). 

The subcommittee thereafter reported the fact of appel- 
lant’s contumacy to the full Committee on Un-American 
Activities, which in turn made its report to the House 
of Representatives (G. Ex. 4, H. Rep. 1241, 85th Cong,, 
Ist sess., p. 16). The House then directed that the report 
be certified by the Speaker of the House to the United 
States Attorney for prosecution (G. Ex. 5, H. Res. 409, 
85th Cong., Ist sess.), and the certification was made as 
directed (G. Ex. 6). 
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STATUTE AND RESOLUTION INVOLVED 
2 US.C. 192 (R.S. 102, as amended) provides: 


Every person who having been summoned as a 
witness by the authority of either House of Congress 
to give testimony or to produce papers upon any 
matter under inquiry before either House, or any 
joint committee established by a joint or concurrent 
resolution of the two Houses of Congress, or any 
committee of either House of Congress, willfully 
makes default, or who, having appeared, refuses to 
answer any question pertinent to the question under 
inquiry, shall be deemed guilty of a misdemeanor, 
punishable by a fine of not more than $1,000 nor 
less than $100 and imprisonment in a common jail 
for not less than one month nor more than twelve 
months. 

Rules X and XI of the Rules of the House of Repre- 
sentatives for the Eighty-fifth Congress, adopted January 
5, 1957, by House Resolution 5, 85th Congress,“ provided 
in pertinent part as follows: (G. Ex. 2, Tr. 9). 


Rui X 


Sranpinc CoMMITTEES 


1. There shall be elected by the House, at the 
commencement of each Congress, the following stand- 
ing committees: 

* * * * * 

(q) Committee on Un-American Activities, to con-. 

sist of nine Members. 


*The Rules which the House thus specially adopted for the Eighty- 
third Congress were, in pertinent part, identical with its standing Rules 
(X and XI), as amended by the Legislative Reorganization Act of 1946, 
c. 753, § 121, 60 Stat. 812, 822, 823, 828. 
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Roz XI 
Powers AND Duties oF CoMMITTEES 


All proposed legislation, messages, petitions, memo- 
rials, and other matters relating to the subjects listed 
under the standing committees named below shall be 
referred to such committees, respectively: 


* * * * * 


17. Committee on Un-American Activities. 

(a) Un-American activities. 

(b) The Committee on Un-American Activities, as 
a whole or by subcommittee, is authorized to make from 
time to time investigations of (1) the extent, character, 
and objects of Un-American propaganda activities in 
the United States, (2) the diffusion within the United 
States of subversive and un-American propaganda that 
is instigated from foreign countries or of a domestic 
origin and attacks the principle of the form of govern- 
ment as guaranteed by our Constitution, and (3) all 
other questions in relation thereto that would aid Con- 
gress in any necessary remedial legislation. 

The Committee on Un-American Activities shall 
report to the House (or to the Clerk of the House if the 
House is not in session) the results of any such investi- 
gation, together with such recommendations as it deems 
advisable. 

For the purpose of any such investigation, the Com- 
mittee on Un-American Activities, or any subcommit- 
tee thereof, is authorized to sit and act at such times 
and places within the United States, whether or not the 
House is sitting, has recessed, or has adjourned, to hold 
such hearings, to require the attendance of such wit- 
nesses and the production of such books, papers, and 
documents, and to take such testimony, as it deems 
necessary. Subpoenas may be issued under the signa- 
ture of the chairman of the committee or any sub- 
committee, or by any member designated by any such 
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chairman and may be served by any person designated 
by any such chairman or member. 


* * * * * 
SUMMARY OF ARGUMENT 
I 


It is clear from the record of this case that the subject of 
investigation was Communist penetration of communication 
facilities, that the questions were pertinent to that subject, 
and that appellant was aware of their pertinency. Appellant’s 
contention that they were not pertinent beacuse they were 
preliminary to questions requiring him to name others is with- 
out merit. See Deutch v. United States and Whitman v. 
United States, infra. 

II 


The Committee was justified in calling appellant, a commu- 
nications worker, whom they believed to be a member of the 
Communist Party. See Shelton v. United States, infra. 
There is nothing in the record to show that the subcommittee 
was attempting to “pillory” appellant or to call witnesses 
indiscriminately. 

Ill 


Appellant’s reliance in good faith on the Watkins decision is 
no defense. See Chapman v. United States, infra. 


IV 


It was not error for the trial judge to exclude expert testi- 
mony offered to show that appellant’s constitutional interests 
outweighed the interests of the subcommittee in requesting 
information from him. Such evidence would have been super- 
fluous in the light of Congressional findings and decisions in 
this Court and in the Supreme Court. 


Vv 


There was no violation of appellant’s First Amendment 
Rights. See Barenblatt v. United States, 360 U.S. 109, and 
cases cited, infra. 
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VI 


The subcommittee had a valid legislative purpose when it 
questioned appellant. The House Committee on Un-Ameri- 
can Activities does not lack a legislative purpose and may 
inform the public on those subjects which come within its 
jurisdiction. 

ARGUMENT 
I 
The requirements of Pertinency were met 


The subject of the investigation by a subcommittee of the 
Committee on Un-American Activities in this case was Com- 
munist penetration of communications facilities. This is 
obvious from the. committee resolution of July 10, from the 
opening statements of the Chairman of the subcommittee, 
from the statements of the other members of the subcommittee 
and the staff, and from the testimony of the witnesses them- 
selves (supra, pp. 3-9). Appellant, however, contends that 
the questions were not pertinent because “although not di- 
rectly requiring the names of persons who were members of the 
Communist Party with appellant, were preliminaries to such 
questions” (Br. 10). In support of his contention he relies 
heavily on the Barenbdlatt (360 U.S. 109) decision which spe- 
cifically omits from consideration the question asking Baren- 
blatt whether he knew. Francis Crowley as a member of the 
Communist Party (Br. 9-10). But no adverse. inference may 
be. drawn from the Supreme Court’s passing the Crowley 
question because the Court also passed the question forming 
the basis of Count Five, whether he (Barenblatt) was a mem- 
ber of the Council of Arts, Sciences and Professions at the 
University. of Michigan (360 U.S. at 114). The Court passed 
these questions because they did not directly “on their face” 
relate “to his participation in or knowledge of * alleged Com- 
munist, Party activities, at educational] institutions in this 

°“[O]r knowledge of” here (used:after 
means knowledge of the participation 
be. a. sufficient. and: final. answer to 


pinion should be interpreted. to 
questions about “others.” 
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country” (360 U.S. at 115; emphasis added). The Court thus 
rested its decision to affirm Barenblatt’s conviction on those 
questions which on their face did so directly relate to the 
subject of that investigation, namely communist infiltration 
in education. 

On the record of this case the pertinency of the questions 
was undisputably clear. Appellant heard the opening state- 
ment in which the Chairman announced the subject of the 
inquiry as “the position and influence held by members of the 
Communist Party and organizations dedicated to the Com- 
munist objectives in the field of communications industry” 
supra, p. 7; see Barenblatt v. United States, 360 US. at 
124-125). Appellant told the subcommittee that he had been 
employed by Western Union Telegraph for forty-one years 
and that he had access to Government coded messages (supra, 
p. 7). He also admitted his prior membership in the Com- 
munist Party (supra, p. 7). When he refused to answer 
further questions he was told that the committee was consider- 
ing legislation to safeguard communications facilities from 
possible espionage or sabotage by Communists (supra, p. 8); 
that the subcommittee believed there was a cell of the Com- 
munist Party operating in the company where he was employed 
(supra, p. 8); that if he would tell the subcommittee of any 
persons whom he knew as Communist at any time, he could 
thereby assist the subcommittee in gaining additional informa- 
tion as a foundation for recommending legislation to Congress 
(supra, pp. 8-9). On such a record, appellant, and any reason- 
able person so situated should have known how the questions in 
Counts One, Three and Four were pertinent to the subject of 
inquiry; i.e., whether the person who recruited him into the 


® Appellant’s contention (Br. 12) that, with respect to Counts Three and 
Four, he was not given an opporunity to answer after pertinency had been 
pointed out to him, is without merit. Even though the pertinency of the 
questions should have been “undisputably clear” to him at the time the 
questions were asked, he was told that they were pertinent for the reasons 
previously giver and thereafter given an opporunity to answer, but declined 
on the ground of “conscience” (supra, p. 9)- 

Likewise without merit is appellant’s contention that the questions were 
too remote in time because they related to a period nine years prior to the 
hearing. See Whitman v. United States, No. 15416, decided July 7, 1960, 
slip opinion, p. 3. 
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Party was a communications worker, whether any of the offi- 
cers of his union were members of the Party at the time he was 
in the Party, and whether any present officers of the union 
were in the Party at that time. See Deutch v. United States, 
No. 18694, decided June 18, 1960, cert. granted, Oct. 10, 1960, 
slip opinion, p. 9; Shelton v. United States, No. 13737, slip 
opinion, p. 11; and Government’s brief in Grumman v. United 
States, No. 15747, pp. 19-20. 

The contention that the questions were not pertinent be- 
cause they related to the activities of others was made in the 
Deutch case (supra, slip opinion, pp. 9-10) and in Whitman v. 
United States, 15,416, decided July 7, 1960, and was rejected 
by this Court. Thus, the Deutch opinion states: 


** * [i]t is quite obvious that he recognized that the 
questions were pertinent to the subject under inquiry, 
and he based his refusal to answer solely and simply 
on the fact that he did not wish to give the names of 
other persons. That appellant was made fully aware 
of and was in fact aware of the purpose of the hearing 
and the pertinency of the questions seems to us to be 


free from doubt. The trend of the questions and his 
attitude toward them are significant; and the above 
quoted statements made to him by the committee 
counsel and a committee member clearly indicated the 
object of the inquiry and the pertinency of the 
questions. 


II 
The committee was justified in calling appellant 


Appellant contends that there was no showing of probable 
cause sufficient to justify the issuance of a subpoena to him 
(Br. 12-16). He contends that the Supreme Court in Baren- 
blatt (360 U.S. at 134) held that probable cause was necessary 
and he cites numerous cases defining what is necessary for 
probable cause (Br. 15). But those cases are not applicable 
because they deal with illegal arrest and search and seizure 
and the mere reference to probable cause in the Barenblatt 
opinion can hardly be construed as requiring such a showing to 
the extent necessary where an illegal arrest is alleged. 
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In Shelton v. United States, No. 13737, decided June 18, 
1960, slip opinion, pp. 13-14, this Court stated in rejecting the 
same contention which appellant now advances: 


(6) Finally, appellant challenges the Subcommittee’s 
subpoena power. The essence of this attack is that the 
subpoena under which appellant testified was invalid 
because the Committee had no reason to call appellant. 
This argument by its terms rests on the theory that in 
order to call appellant the Committee must show it had 
reason to believe he was or had been affiliated with or 
had information about Communists. Information 
about Communists is not the exclusive property of 
Communists. Many persons innocent of Communist 
Party connections and bitterly hostile to Communism 
may possess important information about such activi- 
ties. Hence a belief or showing that the Committee 
must have reason to believe the witness is or once was a 
Communist or in sympathy with them is unnecessary. 
The second phase goes to the argument that a legislative 
committee has no power to employ compulsory process 
without some reason to believe the witness had infor- 
mation about the subject under inquiry. There is rela- 
tively little authority on this general subject but United 
States v. Orman, 207 F. 2d 148, 154-5 (3d Cir., 1953), 
suggests that congressional committees may not sub- 
poena private citizens at random “indiscriminately in 
the mere hope of stumbling upon valuable information 
and to cite them for contempt if they refuse to answer 
* * *” The Supreme Court in Barenblatt noted the 
absence of evidence “that the Subcommittee was at- 
tempting to pillory witnesses,” and absence of evidence 
that “petitioner’s appearance as. a witness followfed} 
from indiscriminate dragnet procedures, lacking in 
probable cause for belief that he possessed: information 
which might be helpful to the Subcommittee. 360'U.S. 
at 134, 

*** There is not the slightest indication in this 
record. of an. effort or desire or a tendency to pillory 
appellant or other newspaper men or to call them in- 
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discriminately without reason. After the important 
revelations of Winston M. Burdett, it was surely not a 
“dragnet” process to call appellant as a member of the 
working press to check on possible Communist Party 
activities among his fellow employees. (Emphasis 
supplied.) 

Similarly, there is no indication on this record that the sub- 
committee was attempting to “pillory” appellant or to call 
witnesses indiscriminately. Appellant was known to be an 
employee of Western Union Telegraph Company (supra, 
p. 2). The subcommittee had information that he was a 
member of the Communist Party; that he was also a member 
of the American Communications Association, a Communist 
controlled union receiving directives from the Soviet Union; 
and that he handled Government coded messages (supra, p. 2; 
Def. Ex.’s. 1 through 4). Under such circumstances his sub- 
poena was amply justified. See Liveright v. United States, 
No. 13,871, decided June 18, 1960, slip opinion, p. 10. 


Til 


Appellant’s reliance on Watkins v. United States (354 U.S. 178 
does not constitute a valid defense for refusal to answer 


Appellant contends that because he refused to answer on 
the basis of the Watkins decision, the criminal intent neces- 
sary to convict him under 2 U.S.C. 192 is lacking. But his 
good faith in refusing to answer is no defense. See Chapman 
v. United States, 8 App. D.C. 302, 316-319 (1896), and our 
brief in Grumman v. United States, No. 15747, pp. 21-22. 
Quinn v. United States, 349 U.S. 155, and Emspak v. United 
States, 349 U.S. 190, cited by appellant, have not changed 
the rule as enunciated in the Chapman case. See United 
States v. Deutch, 235 F. 2d 853 (1956). 


IV 
There was no error in excluding expert testimony 


Appellant. further contends. that it was error for the Court 
to exclude expert testimony offered to show that his consti- 
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tutional interests outweighed the interests of the subcommit- 
tee in requesting information from him (Br. 22-25). Such 
evidence was properly excluded because it was superfluous and 
would have usurped the prerogative of the trial judge. 

The subject of the inquiry, as established by the record in 
this case (supra, pp. 3-9), was Communist penetration of the 
communications facilities, and appellant was a communica- 
tions worker who may have been able to assist the subcom- 
mittee in gathering information, had he not been a contuma- 
cious witness. Under similar circumstances the Supreme 
Court in the Barenblatt case painstakingly conducted the 
balancing process between Congress’ right to inform itself and 
the individual’s First Amendment rights (360 U.S. at 125-134). 
The Court found Congress’ interest paramount: 


We conclude that the balance between the individual 
and the governmental interests here at stake must be 
struck in favor of the latter, and that therefore the pro- 
visions of the First Amendment have not been offended. 
(Id., p. 134.) 


More recently this Court has found no violation of First 
Amendment rights in a like situation, Liveright v. United 
States, No. 13,871, decided June 18, 1960, slip opinion, pp. 5-7: 


* * © The responsibility and power of the Congress 
to pursue such inquiries is not open to doubt. Any 
possible interference with First Amendment rights is 
outweighed by the vital national interests at stake in 
the subject of the inquiry. See Barenblatt v. United 
States, 360 U.S. 109 (1959); Shelton v. United States, 
No. 13,737 (D.C. Cir., June 18, 1960). 


See also congressional findings of necessity to the Internal Se- 
curity Act of 1950 (50 U.S.C. 781) and the Communist Con- 
trol Act of 1954 (50 U.S.C. 841) wherein Congress declared 
that the Communist Party of the United States was not an 
ordinary political party, but an instrumentality of a conspir- 
acy to overthrow the Government of the United States. 

The very same expert testimony rejected here was also re- 
jected by the trial court in United States v. Yellin, D.CN.D. 
Indiana, March 11, 1960. 
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There was no invasion of appellant’s first amendment rights 


Contrary to appellant’s contention (Br. 26-27) there was 
no invasion of his First Amendment Rights. As we have al- 
ready pointed out, supra, p. 18, an inquiry about Communist 
Party membership and activities, made pursuant to an in- 
vestigation of Communist penetration of communication 
facilities, is clearly within the responsibility and power of 
Congress. See Barenblatt v. United States, 360 US. at 125- 
134; Liveright v. United States, supra, slip opinion, p. 7; 
Shelton v. United States, supra, slip opinion, pp. 11-12. This 
right of course, includes the right to identify others as mem- 
bers of the Party. See Deutch v. United States, supra, slip 
opinion, p. 10; Whitman v. United States, supra, slip opinion, 
p. 3. 

VI 


The investigation had a valid legislative purpose 


The record of this case clearly establishes that the subcom- 
mittee was investigating Communist penetration of the com- 
munications industry, a subject which, on the basis of the 
Barenblatt decision (360 U.S. at 127-129), is a valid area of 
congressional inquiry. Appellant, nevertheless, has assembled 
& number of references to support his contention that the sole 
purpose of the House Committee on Un-American Activities 
was exposure (Br. 27-40). This contention was also made in 
the Watkins case, and, in rejecting it, the Supreme Court 
stated (354 U.S. 178, 199-200): 

* * * The sole purpose of the inquiry, he contends, 
was to bring down upon himself and others the violence 
of public reaction because of their past beliefs, expres- 
sions and association. In support of this argument, 
petitioner has marshalled an impressive array of evi- 
dence that some Congressmen have believed that such 
was their duty or part of it. 

We have no doubt that there is no congressional 
power to expose for the sake of exposure. The public 
is, of course, entitled to be informed concerning the 
workings of its government. That cannot be inflated 
into a general power to expose where the predominant 
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result can only be an invasion of the private rights of 
individuals. But a solution to our problem is not to 
be found in testing the motives of committee members 
for this purpose. Such is not our function. Their 
motives alone would not vitiate an investigation which 
had been instituted by a House of Congress if that 
assembly’s legislative purpose is being served. [Foot- 
note references omitted; emphasis supplied.] 


Since the Barenblatt decision it cannot be seriously argued 
that the House Committee on Un-American Activities lacks a 
legislative purpose and certainly it may inform the public on 
that subject which come within its jurisdiction, namely, “the 
field of Communist activity in this country” (360 US. at 
127°). 

CONCLUSION 
Wherefore, it is respectfully submitted that the judgment 
below be affirmed. 
Ouiver GascH, 
United States Attorney. 
Cart W. BEe.cHer, 
Witu1am Hrivz, 
Doris H. SPANGENBURG, 2 
Assistant United States Attorneys. 


*¥For authority that the “informing function” of Congress is one of its 
inherent powers, see Landis, Constitutional Limitations on the Congres- 
sional Power of Investigation, 40 Harv. L. Rev. 153, 205, 206, n. 227 (1926) ; 
Potts, Power of Legislative Bodies to Punish for Contempt, 74 Univ. of Pa. 
L. Rev. 691, 811-814 (1926) ; Galloway, Investigative Function of Congresa, 
21 Am. Pol Se. Rev. 47, 62-64 (1927) ; Cousens, Investigations Under Leg- 
tslative Authority, 26 Georgetown L. J. 905, 918 (1988); McGéary, The 
Developments of Congressional Investigative Power, p. 104; Woodrow 
Wilson, Congressional Government (1885 ed.), p. 308, as quoted in Tenney 
v. Brandhove, 341 U.S, 367, 377, and United States v. Rumeély, 345 U.S. 41, 
48; Frankfurter, Hands off the Investigations, 38 New Republic $28 (1024), 
reprinted at 65 Cong. Rec. 9080-9082; Black, Inside a Senate Investigation, 
172 Harper’s Magazine 275 (1986) ; United States v. Josephson (2nd Cir. 
1947), 165 F. 2d 82, 89, certiorari denied, 338 U.S, 838. 
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PETITION FOR REHEARING 


The undersigned hereby petitions this Court for a 
reconsideration of the judgment of affirmance in the above 
entitled matter. 


The reasons for this petition are as follows: 


Appellant attempted, in this appeal, to present to the 
Court some of the problems which must be faced if our 
courts are to adhere to the balancing doctrine announced 
in Barenblatt v. United States, 360 U. S. 109, 126, and 
applied in subsequent cases. We respectfully submit that 
in disposing of the appellant’s argument in a single para- 
graph in its opinion (Slip Opinion, p. 5), the Court failed 
to do full justice to the problem presented, and overlooked 
some of the issues we sought to raise in our brief. 


Appellant raised in his brief to this Court two separate 
arguments addressed to the balancing doctrine. 


1. The first, set forth in Point IV of the brief, related 
to the action of the District Court in excluding from the 
record the proffered testimony of Professor Emerson. 


We respectfully suggest that the language of the Court 
in the Barenblatt case, in making reference to ‘‘the par- 
ticular circumstances shown”’ (at p. 126), must be referring 
to a question of fact and not to a matter of law. Obviously, 
the ‘‘cireumstances’’ will vary from case to case and we 
do not believe that the language of the court in Barenblatt 
is susceptible of the interpretation placed upon it by this 
Court in its opinion. 


As a matter of fact, where the Supreme Court has, 
since Barenblatt, applied the balancing doctrine, it has 
done so on a factual basis. See, for example, Bates v. 
Little Rock, 361 U.S. 516; Shelton v. Tucker, 364 U.S. 656; 
Louisiana v. N.A.A.C.P., October Term 1960, No. 294. 


We should like to point out further that in considering 
the application of the due process and contract clauses of 
the Constitution, the Supreme Court has always weighed 
the facts in determining whether government regulation of 
free enterprise was justified by the greater interest of the 
national security. Muller v. Oregon, 208 U. S. 412; Nebbia 
v. New York, 291 U.S. 502. If such facts can be judicially 
noted, certainly they can be presented by testimony, by 
experts or otherwise. 


Even assuming that the testimony of Professor Emerson 
was not admissible, still appellant urges that in this par- 
ticular case, when a balance is struck, it must be struck in 
favor of the appellant, and hence requires an acquittal. 
This Court did not even consider this argument which was 
made in Point V of appellant’s brief. 


Obviously, if a balance is to be struck, there are cir- 
cumstances in which individual rights will be found to out- 
weigh the rights of the government to investigate and, in- 
deed, as is noted above, the Supreme Court has on a num- 
ber of very recent occasions struck such a balance in favor 
of a recalcitrant witness. We respectfully submit that on 
the facts in this case, too, such a balance must be struck in 
favor of appellant. 
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As we noted in our original brief, this is not the first 
hearing devoted to a discussion of alleged Communism in 
the American Communications Association—indeed, simi- 
lar investigations have been carried on periodically ever 
since 1951 (see hearings listed at page 13 of appellant’s 
brief). Many hundreds of pages of testimony have been 
taken on the subject and hundreds of persons have been 
named as allegedly having been members of the Communist 
party while employed in the communications indusutry. 
The additional bit of testimony which the appellant could 
have given, referring as it must to many years in the past, 
would carry so little weight as to be quite insignificant 
when measured against the Constitutional right he has to 
remain silent—a right recognized frequently by this Court. 


In these circumstances, the interest of the Committee in 
getting the answers it sought from appellant was miniscule. 
Absent First Amendment considerations, such answers 
might have been required, but, when weighed in the bal- 


ance against the very substantial First Amendment rights 
at stake, the interest of the Committee cannot be consid- 
ered sufficient. 


For these reasons, the Court is respectfully re- 
quested to reconsider the Judgment of Affirmance in 
the above matter and, upon such reconsideration, to 
reverse the decision of the Court below. 


July 20, 1961 
Respectfully submitted, 


Victor Rasrnowrrz, 
Dav Rery, 
Attorneys for Appellant. 
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Victor Rasrnowi7z, 
Counsel for Appellant. 


